
  
IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL, 

MUMBAI 
 

ORIGINAL APPLICATION NO.928 OF 2019 
With  

ORIGINAL APPLICATION NO.937 OF 2019 
 

DISTRICT: NASHIK 
 
SUBJECT : PUNISHMENT OF 
REDUCTION IN PENSION & 
RECOVERY & SUSPENSION ‘AS 
SUCH’ 

 
 

Shri Sameer Anandrao Dhamale,    ) 

Aged 66 Years, Occ. Nil, Retired as     ) 

Block Development Officer,     ) 

R/o. Chintamani Nagar, Part III, Building No.A-1, ) 

Flat No.5, Behind Mahesh Society, Bibwewadi,  ) 

Pune-37.        )… Applicant 

 

Versus 
 
1) The State of Maharashtra,    ) 

Through Principal Secretary,    ) 

Rural Development Department,   ) 

Having office at Mantralaya, Mumbai- 400 032. ) 

 

2) The Divisional Commissioner    ) 

Nashik Division, Nashik.    )…Respondents  

         
 

Shri Arvind V. Bandiwadekar, learned Advocate for the Applicant.  

Smt. Archana B. K., learned Presenting Officer for the Respondents.  

 
CORAM  :  Shri A.P. Kurhekar, Member (J) 
 
DATE  :   11.01.2023 
 

JUDGMENT  
 
 

1. Both these Original Applications have filed by the Applicant Samir 

Dhamale retired Government servant. In O.A. No.937/2019, the 

Applicant has challenged the order dated 20.01.2018 issued by 
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Government whereby his period of suspension from 17.03.2007 to 

31.05.2011 has been treated suspension ‘As such’ in view of his 

punishment imposed in D.E. Whereas in O.A.No.928/2019, the 

Applicant has challenged the order passed by the disciplinary authority 

dated 20.01.2018 whereby punishment of 6% reduction in pension for 1 

year and recovery of Rs.23,172/- from Gratuity  has been imposed and 

confirmed in Appeal decided on 05.11.2018.  Both Original Applications 

heard together and being decided by common order. 

 

2. The facts giving rise to O.A.928/2019 are as under :- 

 The Applicant was Block Development Officer, Panchayat Samiti, 

Ahmednagar, Dist. Ahmednagar from 26.08.2005.  He stands retired on 

31.05.2011. The Divisional Commissioner, Nashik by order dated 

17.03.2007 suspended the Applicant in contemplation of D.E. on 

allegation that while he was working as Block Development Officer, 

Panchayat Simiti, Ahmednagar, he misappropriated Government grants 

meant for water supply for the year 2006-2007.  Later, the Government 

initiated D.E. by charge sheet dated 04.08.2009 and Enquiry Officer 

came to be appointed. It was joint enquiry against 23 delinquents but 

the department issued separate charge sheet against the delinquents. In 

D.E., 13 charges were levelled against the Applicant. The Applicant 

participated in D.E. During the pendency of D.E., he stands retired on 

31.05.2011. In D.E., 25 witnesses were cited. However, out of them 13 

witnesses were examined. After conclusion of proceedings, the Enquiry 

Officer submitted report on 31.12.2016 with findings that charge nos.2 

and 3 are partly proved and charge nos.9 and 11 are proved against the 

Applicant. Remaining charges held not proved. The copy of enquiry 

report was furnished to the Applicant to which he submitted 

explanation.  The Government however by order dated 20.01.2018, 

accepted the report of Enquiry Officer holding the Applicant guilty in 

terms of report of enquiry officer and invoking Rule 27 of Maharashtra 

Civil Services (Pension) Rules, 1982, imposed punishment of deduction 

of 6% pension for one year and recovery of Rs.23,172/- from the 
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gratuity. Being aggrieved by it, the Applicant preferred an appeal which 

came to be dismissed on 05.11.2018 confirming the order of punishment 

imposed by the Disciplinary Authority.   

 

3. Since the Disciplinary Authority has accepted the report of 

Enquiry Officer and imposed punishment against the Applicant, it would 

be unnecessary to see remaining charges and findings of Enquiry Officer 

in respect of those charges which he held not proved. The issue is 

restricted to the charge nos.9 and 11 held proved and charge no. 2 and 3 

held partly proved.  

 

4. At this juncture, it would be apposite to see charge nos.2 and 3 

which were held partly proved and charge nos.9 and 11 held proved.  

 “2- egkjk"Vª ‘kklu fu.kZ; dz-VapkbZ&2002@iz-dz-290@ikiq&14] fnukad 19@9@2002 ps vuqikyu u 

djrk tyokfgU;kaph ns;d vnk dsY;kps fu”iUu >kysus egkjk”Vª ukxjh lsok ¼orZ.kwd½ fu;e1979 e/khy 

fu;e dz-3 pk Hkkx dsyk vkgs-   

 3- ek-vk;qDr ukf’kd foHkkx ukf’kd ;kaps ifji=d dz-e’kk@dk;kZ&2@3@VapkbZ@878@2000 o fnukad 

18@4@2001 vUo;s fnysY;k vkns’kkaps voekU;rk d:u] drZO;kr dlqj dsyh vkgs- R;keqGs egkjk”Vª ukxjh 

lsok ¼orZ.kqd½ fu;e 1979 e/khy fu;e dz-3 ¼2½ pk Hkax dsyk vkgs- 

 9- vfriznkukckcr ys[kk ‘kd ?ksrysys vlrkuk ;kckcr nks”kh vl.kk&;k deZpk&;kaoj osGhp tk.kqu 

cqtqu dk;Zokgh u dsY;kus nqckj uksanh >kY;kps vk<Gqu vkys vkgs-  ;kckcr gs ekfgrh vlqugh vfHkys[;kph 

rikl.kh osGhp dsysyh ukgh- R;keqGs jDde :-69]516@& ps vfriznkugh dj.;kr vkys vkgs- ;kckcr 

lq;ksX; fu;a=.k u BsoY;kus egkjk”Vª ukxjh lsok ¼orZ.kqd½ fu;e 1979 e/khy fu;e dz-3 pk Hkax >kyk 

vkgs-   

 11- VapkbZ dkedktkr lq;ksX; fu;a=.k u BsoY;kus jDde :i;s 69]516@& brD;k jDdesps vfriznku 

clfo.;kr vkysys vkgs- ;k dkj.kkeqGs foRrh; vofoR;kapk Hkax >kysyk vlY;kus ;k vfu;ehrrsl rqEgh 

tckcnkj vlY;kus egkjk”Vª ukxjh lsok ¼orZ.kqd½ fu;e 1979 e/khy fu;e dza-3 pk Hkax dsyk vkgs-**  

 

5 Before the Enquiry Officer though the department has examined 

13 witnesses, the Applicant had cross examined only 2 witnesses namely 

P.W.1 – Kokate and P.W. Pratibha Navgire, Accountant.  Learned 

Counsel for the Applicant during the course of hearing clarified that 

these 2 witnesses were only relevant for the Applicant and, therefore, he 

did not cross examined remaining witnesses and those were relating to 

other co-delinquents.  
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6. Insofar as charge nos.2, 3, 9 and 11 are concerned, the relevant 

portion from the report of Enquiry Officer is as under 

 "nks”kkjksi dz-2 % egkjk”Vª ‘kklukps ik.kh iqjoBk o LoPNrk foHkkxkps ‘kklu fu.kZ; dz-
VapkbZ@2002@izeq@290@ikiq 14 fnukad 9@9@2002 vUo;s ik.khiqjoBk djrkuk osGki=dkizek.ks fofgr izek.kkr [ksik 
gksrkr fdaok ukgh ;klkBh xzkeikrGhoj xzkeh.k ik.kh iqjoBk o LoPNrk lferh LFkkiu d:u R;kapsdMs fu;a=.k Bso.;kps 
dke ;k lferhdMs lksifo.;kr vkys vkgs-  R;klkBh laca/khr xkokalkBh @okMhlkBh@oLrhlkBh ik.kh iqjoBk dj.kk&;k 
tyokfgU;kaph fnukad fugk; izfrfnuh fdrh [ksik gksrhy] tyokfguh dksBs o dks.kR;k osGh fjDr gksbZy ;kps osGki=d 
r;kj d:u izR;sd vkBoM;kP;k lq:okrhl laca/khr xzkeh.k ik.kh iqjoBk o LoPNrk lferhl rgflynkj@xVfodkl 
vf/kdkjh ;kauk miyC/k d:u ns.;kps fofgr dsysys vkgs o R;kizek.ks izR;{kkr ik.kh iqjoBk gksr vkgs @>kysyk vkgs ;koj 

lferhP;k lnL;kauh ns[kjs[k Bsoqu R;kuqlkj ik.kh iqjoBk dj.;kr vkysyk vkgs fdaok dls ? ;kckcrps izek.ki= 
v/;{kkaP;k Lok{kjhus izR;sd vkBoM;kP;k ‘ksoVh rgflynkj@xVfodkl vf/kdkjh ;kapsdMs lknj dj.ksr ;kosr vls 
izek.ki= feGkY;kuarjp tyokfgU;kaP;k ns;dkaph vnk;xh dj.;kr ;koh vls Li”V vkns’k vkgsr- R;kizek.ks dk;Zokgh 
u djrkp rqEgh rqEgkl usequ fnysY;k drZO;kr dlwj d:u tyokfgU;kaph ns;ds vnk dsY;kps fu”iUu gksr vkgs- rlsp 
[kktxh tyokfguh /kkjdkadMwu R;kaps HkkMsiksVh >kysY;k ,dq.k jdesrwu 2 VDds ljpktZ otkor dj.ksckcr dks.krsp 
rkjrE; ckGxysys ukgh R;keqGs jDde :i;s 1]15]02]170@&brD;k jdesph vfu;ferrk >kyh R;kl vipkjh 
tckcnkj vlY;kps nks”kkjksikr ueqn dj.;kr vkys vkgs-  

;klanHkkZr Li”V gksrs dh] vipkjh ;kaP;k iapk;rr lferh Lrjko#u ek- ftYgkf/kdkjh ;kaP;kdMs tyokghU;kaps 
izLrko ikBforkaukp xkzeikrGhoj ik.khiqjoBk o LoPNrk lferh Lfkkiu dj.;kr vkyh gksrh- eatwj tyokfgU;kOnkjs ik.kh 
iqjoBk ¼[ksik eatqjh fugk;½dj.ksckcr lacaf/kr [kktxh tyokfgU;kaP;k okgupkydkauk vknsf’kr d#u  vkns’kkr ik.kh 
Vkd.;kps fBdk.kkps xko@okMhps ukoklg b-ckch ueqn d#u vkns’k ns.;kr vkys vkgs- R;kph izr lacaf/kr xzkeiapk;rhP;k 
xzkelsodkadMs ikBfoyh vkgs- tyokfguhaP;k [ksik Bjoqu fnysY;k osGki=dkuqlkj gksrkr fdaok ukgh ;kckcr lacaf/kr 
xkokP;k ik.kh iqjoBk LoPNrk lferhP;k 2 efgyk lnL;kauh rlsp lacaf/kr xzkelsodkauh ykWx cqdoj lg;k dsY;k 
vkgsr- R;k i`”BFkZ dkgh tyokfguh ykWxcqdkP;k Nk;kafdr izrh uequsnk[ky lknj dsY;k vkgsr- iapk;r lferh 
vgenuxj dMhy Vªd okgrwd laLFkk ;kauk vgenuxj rkyqD;krhy eatwj ik.kh VapkbZxzLr xkaokuk [kktxh 
tyokfgU;kauh fi.;kps ik.kh iqjoBk dsY;k iksVh ba/kukph ns;ds laca/khr BsdsnkjklaLFksl vnk dsyh ulY;kps vipkjh ;kauh 
pkSd’khr fun’kZukl vk.kwu fnysys vkgs- lnj ns;ds vnk dsY;kps iqjkos lknjdrkZ vf/kdkjh ;kauh pkSd’khr lknj dsysyh 
ukghr vFkok tksMi( 4 e/;sgh rh ns;ds tksMysyh ukghr- ;kckcr lk{khnkjkaP;k lk{khrqugh ns;ds vnk dsY;kps Li”V 
>kysys ukgh R;keqGs nks”kkjksikr ueqn 2 VDds ljpktZ dikr dj.;kpk iz’u mn~Hkr ukgh- R;keqGs ;kckcr vipkjh nks”kh 
vlY;kps Li”V gksr ukgh- 

 nks"kkjksikr vipkjh ;kapsdMhy [kktxh tyokghU;kaiSdh dks.kR;k tyokghuhus dks.kR;k xkokl ik.khiqjoBk dsyk 
ukgh ok deh [ksik VkdY;k ;kckcr dks.krsgh fof’k”V mnkgj.k nks”kkjkiksr ueqn dsysys ukgh ok R;kckcr lknjdrkZ 
vf/kdkjh ;kauhgh ;klanHkkZr iqjkos nsoqu dkghgh Li”V dsysys ukgh- rFkkfi nks”kkjksikr ueqn dsY;kizek.ks vipkjh ;kauh 
ik.khiqjoBk dsyh vkgs fsaok vls ;kckcrps izek.ki= ik.kh iqjoBk lferhP;k v/;{kkP;k Lok{kjhus izR;sd vkBoM;kP;k 
‘ksoVh ?ksrY;kps fnlqu ;sr ukgh- rsOgk ;kckcr vipkjh gs nks”kh vlY;kps fnlrs- ojhy foospu ikgrk eh lnj nks”kkjksik 
ckcr lknjdrkZ vf/kdkjh rlsp vipkjh ;kaps Eg.k.;k’kh eh iq.kZr# lger ukgh- lcc nks”kkjksi va’kr% fl/n gksrks- 

nks”kkjksi dz-3 % ek- foHkkxh; vk;qDr ukf’kd ;kapsdMhy VapkbZ lanHkkZr tyokfgU;kOnkjk @ cSyxkMhOnkjs ik.kh iqjoBk 
dkVsdksji.ks vaeyctko.kh dj.ks ckcrps lqpuk ifji=d dz-e’kk@dk;kZ&2@3@VapkbZ@878]fnukad 18@12@2000 
ifjPNsn dz-5 v rs Q i;ZarP;k rlsp lnj ifji=dkps ifj- 5 uqlkj xV fodkl vf/kdkjh@rgflynkj ;kauh Vwadj csSyxkMh 
Onkjs ik.kh iqjoBk gksr vlysY;k xkokauk lkrR;kus HksVh nsÅu ik.kh iqjoBk fu;fer dsyk tkrs fdaok ukgh pkyq vlY;kph 
rlsp Vªd ekydkadMwu vfu;ferrk gksr ukgh ;kph [kk=h djkoh ;k lqpukadMs vipkjh ;kauh lgsrqd nqyZ{k dsY;kps 
Li”V gksr vkgs- R;kpizek.ks eh vk;qDr ;kaph tyokfguhOnkjs ik.kh iqjoBk dkVsdksji.ks vaeyctko.kh dj.ks ckcrps i= 
dz-e’kk@dk;kZ&2@3@VapkbZ@450@2001 fn-18@4@01 vUo;s xkokrhy lqf’k{khr efgykaph lferh Lfkkiu d#u fofgr 
[ksik dsY;k ckcrP;k Lok{k&;k loZ ik.kh iqjoBk dj.;kr ;s.kk&;k xkokaP;k ckcrhr ?ks.;kr vkysY;k ukghr ;kckcr 
ofj”BkP;k vkns’kkph voekU;rk d#u drZO;kr dlwj dsyh vlY;kps nks”kkjksikr ueqn dj.;kar vkys vkgs- 

 ;kckcr Li”V gksrs dh] vipkjh ;kauh izR;sd xkokr v’kh lferh Lfkkiu dj.;kar vkysyh gksrh R;ki`”B;FkZ 
vipkjh ;kauh iqjkosnk[ky tyokfguh ykWxcqdkP;k Nka;kfdr izrh uequs nk[ky lknj dsY;k vkgsr- pkSd’khr vls 
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fun’kZukl vkys dh] lnj efgyk lferhph ukaos izLrko leosr lknj dsY;kf’kok; ek- ftYgkf/kdkjh ;kapsLrjko#u 
izLrkokl eatwjh feGr uOgrh] T;k vFkhZ lnjhy izLrkokl eatwjh ns.;kar vkysyh vkgs] R;k vFkhZ v’kk Lfkkiu dj.;kar 
vkysY;k efgyk lferhP;k lnL;kaph ukaos izLrkoklkscr lknj dj.;kar ;sr gksrh gs Li”V gksrs- rlsp ik.kh ik.kh 
iqjoB;kaP;k [ksIkk xzkelsodkauh lg;k ?ksrysY;k vlY;kps Li”V gksrs- ijarw ik.kh iqjoBk lqjGhr gksr vlY;kckcr 
vipkjh ;kauh [kk=h dsY;kpk iwjkok pkSd’kh leksj lknj dsyyk ukgh- rsOgk ;kckcr vipkjh ;kauh dlwj dsY;kps fnlwu 
;srs- lnj foospu ikgrk lknjdrkZ vf/kdkjh rlsp vipkjh ;kaP;k Eg.k.;k’kh eh iq.kZ%r lger ukgh- lcc nks”kkjksi 
va’kr% fl/n gksrks- 

 

nks"kkjksi dz-9 %& xV fodkl vf/kdkjh iapk;r lferh uxj ;kauh iapk;r lferh vgenuxjps lu 2004&05 e/;s 
>kysY;k ys[kk ifj{k.kkr ifjPNsn dz-31 e/;s fi.;kps ik.kh iwjoBk Hkj.kslkBh [kktxh tyokfgU;k HkkM;kus yko.;ke/;s 
ns;dkaphs nqckj iznku o tknk iznku ckcrph uksan ?ks.;kr vkysyh vkgs- R;ke/;s VWsadjpk fd-eh- e/;s ok< dsysyh vlwu 
ba/ku o HkkMs ;ke/;s >kysY;k nqckj iznku o tknk iznkukph ifjx.kuk vkgs- v’kh jDde #- 82]405@& vlqu lnjph 
jDde fn-24@5@2006 jksth pyukOnkjs cWadsr Hkj.kk dsyk vkgs- rFkkfi lnj ckcr laca/khr lgk;d ys[kkf/kdkjh] 
dfu”B lgk;d] o feL=h oxZ & 2 ;kaps oj xV fodkl vf/kdkjh ;kauh tk.kwu cqtqu dkghgh lgsrqd dk;Zokkgh u 
dsY;keqGs vFkok deZpk&;kuk nqckj uksanh o tknk jDde vnk dj.;kl pkyuk fnyh ok izo`RRk dsys vkgs- R;keqGs  jDde 
#i;s 75]232@& nqckj uksan >kyh vkgs- o #-69]516@& ps vfriznku gh dj.;kr vkys vkgs- xV fodkl vf/kdkjh o 
laca/khr deZpkjh ;kauk ekfgrh vlwu lq/nk vfHkys[;kaph rikl.kh dsyh ukgh- lnj ckcr lq;ksX; fu;a=.k Bsoysys 
ulY;kckcr nks”kjksikr ueqn dsys vkgs-  

;k lanHkkZr Li”V gksrs dh] nks”kkjksikr ueqn [kktxh tyokghU;k HkkM;kus yko.;ke/;s ns;dkps nqckj iznku 
dj.;klanHkkZr vipkjh ;kauh dfu”B lgk;d ;kapk [kqyklk ?ksrysyk vlqu laca/khr dfu”B lgk;dkl vls iqUgk u ?kM.ks 
ckcr rkdhn fnysyh vkgs- nks”kkjksikr ueqn ckch ckcr vipkjh ;kauh fun’kZukl vk.kqu fnY;kuqlkj fM>sy lkBk uksanogh 
iku dz-52 oj #-75]484@& brD;k jdesps nqckj ns;d uksanfoY;kps ueqn dsys vkgs- rFkkfi gs isesaV nksu osGk >kysyh 
ukgh- QDr fM>sy lkBk uksanoghr lnj chykaP;k nksunk uksanh ?ks.;kr vkysY;k vly;kps lnjps isesaV nksunk >kY;kps 
fnlwu ;srs-  miyC/k vuqnkukP;k izek.kkr ba/kukps ‘ksoVps chy] chykP;k jDdesis{kk deh jDdesyk ikl dsys vlY;kus 
nqckj isesaV jDde #-75]484@& ,soth #-71]965@& brdh ;sr vlY;kps Jherh uxjdj dfu”B lgk;d ;kauh fn-
9@3@2000 jksth fnysY;k [kqyk’;kr ueqn dsys vlY;kps iqjkos dkxni=ko#u fnlqu ;srs- nks”kkjksikr ueqn #-
69]516@& brdh jDde vfriznku dsY;k lanHkkZr vipkjh ;kauh R;kaps fuosnukr dks.krsgh leFkZfu; [kaM.k dsY;kps 
fnlqu ;sr ukgh- rsOgk vipkjh ;kauh #-69]516@& jDdesps vfriznku dsY;kps Li”V gksr vkgs- 

oj ueqn dsY;kizek.ks vipkjh ;kauh dfu”B lgk;d ;kaP;k [kqyklk ?ksÅu R;kauk rkdhn fnyh vkgs- rFkkfi 
laca/khr lgk;d ys[kkf/kdkjh rlsp feL=h oxZ &2 ;kapsoj vipkjh ;kauh dkjokbZ dsY;kps fnlqu ;sr ukgh- ;kckcr 
vipkjh ;kauh osGhp vfHkys[;kaph rikl.kh dsyh vlrh rj v’kh ckc ?kMyh ulrh rsOgk ;k ckcr vipkjh ;kauh dlqj 
dsY;kp s fnlqu ;srs- rsOgk ojhy foospu ikgrk vipkjh nks”kh vlY;kps Li”V gksrs- djhrk lknjdrkZ vf/kdkjh ;kaps 
Eg.k.;k’kh eh lger vkgs- lcc lnj nks”kkjksi fl/n gksrks-  

nks”kkjksi dz-11 % es-fnid Q;qvl ,tUlhyk ‘kkldh; o  [kktxh tyokfgU;kauk iqjfo.;kr vkysY;k ba/kukP;k 
vnk;xh iksVh jDde :-69]516@& brds vfriznku >kysys vkgs-  ;kckcr vipkjh ;kauh lq;ksX; fu;a=.k u BsoY;keqGs 
lnj vfriznku >kys ;kl vipkjh gs tckcnkj vlY;kps nks”kkjksi ueqn dsysys vkgs- 

;klanHkkZr Li”V gksrs dh] lk{khnkjkaP;k lk{khrqu lnj nks”kkjksikl i`”Bh feGkysyh ukgh- rFkkfi ;kckcr vipkjh 
;kauh R;kaps fuosnukr nks”kkjksikps [kaMukFkZ dks.krsgh iqjkos lknj dsysys ukghr-  miyC/k dkxni=ko:u nks”kkjksikr ueqn 
dsY;kizek.ks ba/kukP;k vnk;xh iksVh jDde :-69]516@&brds vfriznku >kY;kps Li”V gksr vlqu ;kckcr vipkjh 
;kauh lq;ksX; fu;a=.k u BsoY;keqGs lnjps vfriznku >kys vkgs vls Li”V gksrs- rsOgk ;kckcrhr vipkjh  gs nks”kh 
vlY;kps fnlwu ;srs] djhrk vipkjh ;kaps Eg.k.;k’kh eh lger ukgh- lcc nks”kkjksi fl/n gksrks-** 

 

7. On receipt of enquiry report, the show cause notice was given to 

the Applicant to which he submitted reply denying the charges. However, 

the Government by order dated 20.01.2018 imposed punishment which 

is challenged in the present O.A.  
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8. Since the Applicant is challenging the findings and punishment 

imposed in D.E., it needs to be borne in mind that the scope of judicial 

interference by Tribunal in such matter is very limited. In exercise of 

power of judicial review, the Tribunal cannot reappreciate the evidence 

as an appellate authority unless it is shown that findings are patently 

perverse or based on no evidence or where principles of natural justice 

have been violated. In this behalf, it would be apposite to refer the 

decision of the Hon’ble Supreme Court in (2015) 2 SCC 610 Union of 

India Vs. P. Gunasekaran.  In para nos.12 and 13 of the judgment, the 

Hon’ble Supreme Court held as under :-  

 “12. Despite the well-settled position, it is painfully disturbing to note that the 

High Court has acted as an appellate authority in the disciplinary proceedings, 

re-appreciating even the evidence before the enquiry officer. The finding on 

Charge no. I was accepted by the disciplinary authority and was also endorsed 

by the Central Administrative Tribunal. In disciplinary proceedings, the High 

Court is not and cannot act as a second court of first appeal. The High Court, in 

exercise of its powers under Articles 226/227 of the Constitution of India, shall 

not venture into reappreciation of the evidence. The High Court can only see 

whether:  

 (a) The enquiry is held by a competent authority;  

 (b) the enquiry is held according to the procedure prescribed in that 
  behalf;  

 (c) there is violation of the principles of natural justice in conducting 
  the proceedings; 

 (d) the authorities have disabled themselves from reaching a fair 
  conclusion by some considerations extraneous to the evidence and 
  merits of the case;  

 (e) the authorities have allowed themselves to be influenced by  
  irrelevant or extraneous considerations; 

 (f) the conclusion, on the very face of it, is so wholly arbitrary and 
  capricious that no reasonable person could ever have arrived at 
  such conclusion; 

         (g) the disciplinary authority had erroneously failed to admit the  

  admissible and material evidence; 

 (h) the disciplinary authority had erroneously admitted inadmissible 
  evidence which influenced the finding; 

 (i) the finding of fact is based on no evidence.”  
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“13.  Under Article 226/227 of the Constitution of India, the High Court  
 shall not : 

 (i) re-appreciate the evidence; 

 (ii) interfere with the conclusions in the enquiry, in case the same has 
  been conducted in accordance with law; 

 (iii) go into the adequacy of the evidence; 

 (iv) go into the reliability of the evidence; 

 (v) interfere, if there be some legal evidence on which findings can be 
  based.  

 (vi) correct the error of fact however grave it may appear to be; 

 (vii) go into the proportionality of punishment unless it shocks its  

  conscience.” 
 

9. Bearing in mind the aforesaid legal principles, now the question 

posed for consideration is whether the punishment imposed upon the 

Applicant needs interference by the Tribunal, on the grounds urge by 

learned Counsel for the Applicant. 

10. Shri A. V. Bandiwadekar, learned Counsel for the Applicant sought 

to assail the impugned order of punishment inter-alia contending that 

since the punishment is imposed after retirement of the Applicant, there 

has to be specific finding that delinquent has committed grave 

misconduct or negligence during the period of his service by the 

disciplinary authority as contemplated under Rule 27(1) of “Pension 

Rules, 1982’ and in present case, there being no such specific finding or 

observations by the disciplinary authority in impugned order dated 

20.01.2018, the punishment is unsustainable in law.  In this behalf, he 

referred to the decision of the Hon’ble Supreme Court in 1995 Supp (1) 

SCC 321 High Court of Punjab & Haryana V/s Amrik Singh and 

(1990) 4 SCC 314 D.V. Kapoor V/s Union of India and others and in 

(2015) 12 SCC 408 H.L. Gulati V/s Union of India & Ors.  

  

11. Here it would be apposite to refer the Ruel 27 (1) of “Pension 

Rules, 1982’ which is as under :- 

 



                                           8                                  O.A.928 & 937/2019 
 

“Rule 27 : Right of Government to withhold or withdraw pension –     
(1) (Appointing authority may), by order in writing, withhold or withdraw a 
pension or any part of it, whether permanently or for a specified period, and also 
under the recovery from such pension, the whole or part of any pecuniary loss 
caused to Government, if, in any departmental or judicial proceedings, the 
pensioner is found guilty of grave misconduct or negligence during the period of 
his service including service rendered upon re-employment after retirement : 

Provided that the Maharashtra Public Service Commission shall be 
consulted before any final orders are passed in respect of officers holding posts 
within their purview :  

 Provided further that where a part of pension is withheld or 
withdrawn, the amount of remaining pension shall not be reduced below the 
minimum fixed by Government.”  

 

12. In Amrik Singh's case, the Hon'ble Supreme Court had 

considered Rule 2.2, Clause (b) of "Punjab & Haryana Pension Rules, 

1972" which is identical to 'Pension Rules, 1982.' In that case, the 

Superintendent working in High Court of Punjab & Haryana had 

attained superannuation on 31.08.1980 but he was given extension of 

two years and was to retire after the period of reemployment on 

31.08.1982. During the period of employment, he found to have 

committed misappropriation of fund, and therefore, D.E. was initiated.  

In the meantime, on expiry of period of two years' reemployment period, 

he was allowed to retire.  After conducting enquiry and on receipt of 

report, the Hon'ble High Court on administrative side dismissed him by 

order dated 07.06.1983 with immediate effect. He challenged the 

punishment by filing W.P. on judicial side. The Hon'ble High Court set 

aside the order of dismissal with liberty to disciplinary authority to take 

appropriate action under the 'Pension Rules'.  In dismissal order, it was 

stated that dismissal would come into immediate effect from the date of 

order.  Indeed, he had already retired on 31.08.1982 after expiration of 

reemployment period.  The Hon'ble Supreme Court, therefore, held that 

the order of giving effect to the order of dismissal from the date of its 

order was of no consequence and became superfluous as he was no 

longer in service as on that date.  Accordingly, liberty was given to take 

further action in terms of 'Pension Rules', which empowers Government 
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to withhold or withdraw pension as it deems fit where pensioner is found 

guilty of grave misconduct or negligence.  

13. Whereas in D. V. Kapoor's case, the delinquent was an Assistant 

in Indian Foreign Services and was charged of being guilty of willful 

misconduct in not reporting his duty on his transfer from Indian High 

Commission at London to the office of External Affairs Ministry, 

Government of India, New Delhi.  The Enquiry Officer found him guilty 

in dereliction in duty with rider that it was not willful since he could not 

move to New Delhi due to his wife's illness and recommended 

sympathetic consideration. However, the President accepted his finding 

and passed an order to withhold gratuity. However, the Hon'ble Supreme 

Court held that no provision of law authorized the President to withhold 

gratuity as a measure of punishment and secondly there was no finding 

that the Appellant did commit grave misconduct. Therefore, the order 

passed by the President was found illegal and in excess of jurisdiction. 

Thus, in that case, there was no such grave misconduct and secondly, 

the Rule does not permit to withhold gratuity. Whereas in present case, 

Rule 27 of 'Pension Rules, 1982' empowers Government to withhold 

pension where grave misconduct or negligence is established.   

14. Insofar as H.L. Gulati's case is concerned, the Hon'ble Supreme 

Court only modified the punishment even if there was no such 

conclusion of disciplinary authority that the Delinquent had committed 

grave misconduct.  

15. Now turning to the facts of the present case, in impugned order 

dated 20.01.2018, there is no such specific finding that misconduct or 

negligence of Appellant was grave. However, the Applicant is found guilty 

while making payment of diesel bill to M/s Deepak Fuel Agency. He 

made excess payment and thereby caused monetary loss to the 

Government. As such, the Tribunal is required to see whether the 

delinquency attributed to Government amounts to grave misconduct or 

negligence and where material placed on record establishes the 

commission of grave misconduct or negligence, in that event, 
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punishment will have to be upheld. A Government servant who 

committed such grave negligence cannot be allowed to go scot-free. 

Therefore, in my considered opinion failure of the concerned authority to 

record specific conclusion that misconduct or negligence was grave that 

ipso-facto could not render punishment order illegal.  

 

16. As stated above, this Tribunal cannot reappreciate the evidence as 

a court of appeal.  The jurisdiction of the Tribunal is limited. It is well 

settled that Tribunal/Court cannot interfere with the findings of fact 

recorded in D.E. except in circumstances where such findings are 

patently perverse or based on no evidence or where principles of natural 

justice have been violated. In present case, full and fair opportunity was 

given to the Applicant to defend himself. Admittedly, he was Block 

Development Officer and it was his responsibility to ensure the 

correctness of the bills of fuel before approving the same. However, 

admittedly, he made access payment of Rs.69,516/- to M/s Deepak Fuel 

Agency without ascertaining its correctness.  In this behalf, as regard 

Charge Nos.9 and 11, it would be material to see final defence statement 

of the Applicant in which he stated as under :- 

“ nks"kkjksi ckc dz-9 & vfr iznkukckcr ys[kh ‘kd ?ksrysys vlrkuk ;kckcr nks”kh deZpk&;kaoj dk;Zokgh 

>kysyh ukgh gh oLrqfLFkrh vkgs- dkj.k ;kkckcrph tckcnkjh ys[kk ‘kk[ksph gksrh-  xVfodkl vf/kdkjh ;k 

ukR;kus eh lacaf/krkapk [kqyklk ?ksrysyk vlwu vls iqUgk ?kMrk dkek u;s v’kh lDr rkdhn fnyh vkgs-  lnj 

jDde laca/khrkadMwu olqy dsysyh vlY;kus f’k{kk dsysyh ukgh-  ;kckcrhr eh dks.kkykgh ikBh’kh ?kkrysys 

ukgh- R;keqGs lq;ksX; fu;a=.k Bsoysys ukgh o ekghr vlwugh vfHkys[kkaph rikl.kh dsyh ukgh gk nks”kkjksi 

pqdhpk vkgs-  

nks"kkjksi dz-11 & es-fnid Q;q,y ,tUlht ‘kkldh; o [kktxh tyokfgU;kauk iqjfo.;kr vkysY;k 

vnk;xhiksVh jDde :-69916@& ,o<s izfr iznku >kys vlk nks”kkjksikr mYys[k vkgs-  gk nks”kkjksi pqdhpk vkgs 

dkj.k ;kckcr laca/khr deZpk&;kauh fcys lknj djrkuk n{krk ?ksrysyh ukgh-  rlsp ys[kk ‘kk[ksekQZr ;k 

chykaps ;ksX; izdkjs ys[kkifj{k.k dsysys ukgh-  gh oLrqfLFkrh y{kkr ?ksrY;kl vfriznkukl eh tckcnkj vkgs gs 

Eg.k.ks pqdhps vkgs- R;keqGs eh egkjk”Vª ukxjh lsok ¼orZ.kwd½ fu;e 1979 e/khy fu;e 3 pk Hkax dsysyk 

ukgh-  R;keqGs gk nks”kkjksi fl/n gksr ukgh-** 
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17. As regard charge no.2, he stated as under :  

   “vn;ki uxj rkyqD;krhy tyokfgU;kaph ¼’kkldh; o [kktxh½ ykWxcqdkuqlkj chys vnk dsysyh ukghr- okgu 

pkydkauh ?ksrysys ba/ku gs dsoG vxzhe Lo:ikr vlY;keqGs o R;kcn~nyph [kk=h ik.kh iqjoBk foHkkx ftYgk ifj”kn 

;kauh dsY;keqGs o laca/khr foHkkx o ys[kk foHkkxkus vk{ksi u uksanfork chys lknj dsY;keqGs eh R;k fcykoj Lok{kjh 

d:u fcys vnk dsysyh vkgsr-** 

 

18. It is thus explicit that though the Applicant was bound to verify 

and confirm the correctness of the payment, he did not verify the same 

and negligently made payment. This is nothing short of grave negligence 

while performing duties which resulted into excess payment to 

M/s.Deepak Fuel Agency whereby monetary loss has been caused to the 

Government exchequer.  Apart notably, this aspect is also specifically 

dealt with by appellate authority. The Appellate authority in its order 

dated 15.11.2018 recorded its conclusion as under :- 

 “ xzkefodkl foHkkxkps vfHkizk; & Jh-<ekys ;kaP;kfo:/n ,dw.k 13 nks”kkjksikaiSdh 2 nks”kkjksi va’kr% fl/n gksr     
vkgsr o 2 nks”kkjksi fl/n gksr vkgsr rj moZfjr nks”kkjksi fl/n gksr ukghr vls pkSd’kh vf/kdkjh ;kaps fu”d”kZ vkgsr- 
nks”kkjksi dz-2 ckcr xzkeh.k ik.khiqjoBk o LoPNrk lferhP;k v/;{kkaP;k Lok{kjhps izek.ki= izkIr u djrkp 
tyokfgU;kaP;k ns;dkaph vnk;xh dj.;kr vkY;kps fnlwu ;srs- nks”kkjksi dz-3 lanHkkZr Jh-<ekys ;kauh ik.khiqjoBk 
lqjGhr gksr vlY;kckcr lacaf/kr xkokauk HksVh nsÅu [kk=h dsY;kps fnlwu ;sr ukgh- nks”kkjksi ckc dz-11 e/;s es-fnid 
Q;qvy ,tUlhyk tyokfgU;kauk iqjfo.;kr vkysY;k ba/kukP;k vnk;xhiksVh jDde :-69]516@& brds vfriznku 
>kysys vkgs- ;kckcr vipkjh ;kauh lq;ksX; fu;a=.k u BsoY;kus lnjps vfriznku >kY;kps Li”V gksrs- lnj vfriznkukP;k 
jDdesiSdh¼:-69]516@&½ 1@3 brdh jDde Eg.ktsp :-23172@& Jh-<ekys ;kaP;k lsok minkukrwu ,djdeh 
olqy dj.;kr ;koh v’kh f’k{kk ns.;kr vkyh vkgs- moZfjr 1@3 jDde gh Jh-[klsZ] lgk¸;d ys[kkf/kdkjh ;kapsdMwu o 
1@3 jDde Jherh uxjdj] dfu”B lgk¸;d ;kapsdMwu olqy dj.;kckcr R;kauk f’k{kk ns.;kr vkyh vkgs-  R;keqGs 
vfriznkukph jDde ,dV;k Jh-<ekys ;kapsdMwup olqyh dsyh v’kh ckc ukgh-  ,danjhr ;k izdj.kkr pkSd’kh 
vf/kdk&;kaps fu”d”kZ QsVkG.;klkBh dks.krsgh dkj.k fnlwu ;sr ukgh-  R;keqGs Jh-<ekys ;kauk ‘kklukus nks”kfl/nhP;k 
vuq”kaxkus ;ksX; fjR;k f’k{kk ctkoyh vkgs- 

lquko.khvarh fu”d”kZ & vihykFkhZ ;kauh ek-jkT;iky egksn;kadMs nk[ky dsysys vihy fn-12@9@2018 jksth 

lquko.khnjE;ku >kysyh ppkZ rlsp vihykFkhZauh fnysys fuosnu] izdj.kh izkIr foHkkxh; pkSd’khpk vgoky] ;k 
izdj.kkrhy vU; dkxni=s rlsp ;kckcrph foHkkxkdMhy uLrh ;kaps voyksdu dsY;kuarj eh [kkyhy 
fu”d”kkZizr vkyks vkgs%& 

v½ vfiykFkhZ ;kauh foyackckcr uewn dsysyh dkj.khfeekalk fopkjkr ?ksowu ;k izdj.kh vfiykFkhZauk vfiy nk[ky 
dj.;kl >kysyk foyac {kekfir dj.;kr ;sr vkgs- 

c½ nks”kkjksi dz-2 vUo;s xzke ik.khiqjoBk o LoPNrk lferhP;k v/;{kakP;k Lok{kjhus izR;sd vkBoM;kP;k ‘ksoVh 
izek.ki= feGkY;kuarjp VWadjP;k fcykph vnk;xh dj.ks vko’;d gksrs- ;kckcr vfiykFkhZ ;kauh vfiyke/;s lknj 
dsysY;k ys[kh [kqyk’kke/;s letk ik.khiqjoBk lferhP;k v/;{kkaP;k Lok{kjhus izek.ki= lknj >kyh ulyh rjhgh ;k 
izdj.kh ‘kklukus uqdlku >kY;kps ckc fln/k >kyh ukgh o ;k izdj.kh dk;kZy;hu i/nrhps ikyu >kys ulwu 
dk;kZy;hu vfu;ferrk >kY;kps ckc ekU; dsyh vkgs-  lquko.kh njE;ku vFkok vfiyke/;s lnj nks”kkjksi vekU; 
dj.;ki`”B;FkZ vfiydR;kZauh dks.krhgh Bksl dkxni=s vFkok iqjkos lknj dsysys ukghr- 
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d½ nks”kkjksi dz-3 vUo;s ik.kh iqjoBk gksr vlysY;k xkokauk lkrR;kus HksVh nsowu ik.kh iwjoBk fu;her dsyk tkrks 
fdaok ukgh ;kph LFkkfud pkSd’kh d:u ;kckcr vfu;ferrk gksr ukgh ;kph [kk=h dj.ks vko’;d gksrs- ;kckcr 
vfiykFkhZ ;kauh vfiyke/;s lknj dsssysY;k ys[kh [kqyk’kke/;s dks.kR;kgh xkokrwu ik.kh iwjoBk gksr ulY;kps rdzkj 
vkysyh ulY;kus ik.kh iqjoBk lqjfGr gksr gksrk] vlk fu”d”kZ dk<yk vkgs- ek= ;k nks”kkjksikP;k vuq”kaxkus vfiykFkhZ 
;kauh foHkkxh; vk;qDr] ukf’kd ;kaP;k funsZ’kkuqlkj VapkbZxzLr xkokauk HksVh fnY;k gksR;k fdaok dls ;kckcrph dks.krhgh 
ekfgrh vfiyke/;s vFkok lqukokh njE;ku lknj dsysyh ukgh- 

M½ nks”kkjksi dz-9 o 11 gk iqjoBknkjkl :69]516@& brdh jDde vfriznku >kY;klanHkkZrhy vlwu ;kckcr 
vfiykFkhZ ;kauh vfiyke/;s lknj dsysY;k ys[kh [kqyk’kke/;s ns;dkpk rkGesG ?ks.ks gs laca/khr lgk¸;d ys[kkf/kdkjh 
;kauk ‘kD; >kys ulkos] rFkkih gh fyihdh; Lo:ikph pwd vlwu lacaf/kr iqjoBknkj ;kauh lnj jDde olwy d:u 
?ks.;kl lgerh n’kZoyh vlY;kps uewn d:u dkekph izpaM la[;k fopkjkr ?ksrk v’kk ckch ?kMw ‘kdrkr] vls uewn dsys 
vkgs- ;ko:u iwjoBknkjkl :-69516@&brD;k jdesps vfriznku >kys vkgs] gh ckc vfiykFkhZauk ekU; vkgs- 
vfiykFkhZauk ;k izdj.kh VapkbZ dkedktkr lq;ksX; fu;a=.k Bsoys vlrs rj vfriznkukph gh ckc VkGrk ;sÅ ‘kdyh 
vlrh-** 

 

19. Thus, the Applicant was holding the post of Block Development 

Officer (Administrative Head of Panchayat Samiti) and admittedly passed 

the bills of fuel but he tried to pass buck to Accountant stating that it 

was responsibility of Account Branch.  Needless to mention that the 

Applicant being Head of the office, it was his responsibility to ensure 

correctness of payment and he cannot pass buck to Account Section. 

Indeed, in the said inquiry, two employees from account section namely 

Kharse, Assistant Accountant and Smt. Nagarkar, Junior Assistant 

where also held jointly responsible along with Applicant for excess 

payment of Rs.69,516/- to M/s Deepak Fuel Agency and therefore 1/3rd 

liability has been apportioned and accordingly Rs.23,172/- were sought 

to be recovered from the Applicant. 

20. The submission advanced by learned Counsel for the Applicant 

that there has to be approval of the Government initially first for 

initiation of department proceeding and again second approval for the 

draft charges and in absence of two stages approval initiation of D.E is 

illegal holds no water.  His submission to that effect in reference to Rule 

8 (4) of Maharashtra Civil Services (Discipline & Appeal) Rules 1979 is 

misplaced. Rule 8(3) and (4) of Rules ,1979 are relevant which are as 

under :- 
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 “8. Procedure for imposing major penalties  

 (3)  Where it is proposed to hold an inquiry against a Government 

  servant under this rule, the disciplinary authority shall draw up or 

  cause to be drawn up-  

 (i)  the substance of the imputations of misconduct or misbehavior into 

  definite and distinct articles of charge;  

 (ii) a statement of the imputation of misconduct or misbehavior in 

  support of each article of chare, which shall contain-  

  (a) a statement of all relevant facts including any admission or 

  confession made by the Government servant; and  

  (b) a list of documents by which, and a list of witnesses by whom, 

  the article of charges are proposed to be sustained.  

 (4)  The disciplinary authority shall deliver or cause to be delivered to 

  the Government servant, a copy of articles of charge, the statement 

  of the imputations of misconduct or misbehavior, and a list of 

  documents and of the witnesses by which each article of charge is 

  proposed to be sustained, and shall by a written notice require the 

  Government servant to submit to it within such time as may be 

  specified in the notice, a written statement of his defence and to 

  state whether he desires to be heard in person.” 

  

21. The perusal of Rule 8 makes it quite clear that where D.E. is 

proposed against the Government servant, the disciplinary authority 

shall draw up or caused to be drawn up the substance of imputation of 

misconduct or negligence caused to be delivered to Government servant. 

Rule 8 does not say that there has to be 1st approval for initiation of 

D.E. for disciplinary authority and then again 2nd approval for the 

charges drawn up by the disciplinary authority. The requirement is 

restricted to approval of charges drawn up by the disciplinary authority.  

In present case, perusal of file noting (page 91 to 93 ) reveals that there 

is approval of Hon’ble Minister to the charges drawn against the 

applicant.   
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22. The reliance placed by learned Counsel for the Applicant on 2019 

(1)SLR 41 (S.C.) (State of Tamil Nadu Vs Promod Kumar and Anr.) is 

misplaced. In that case, the Hon’ble Supreme Court was dealing with All 

India Services (Discipline & Appeal), Rules 1969. As per Rule 8 of the 

said rules, where it is proposed to hold an enquiry against a member of 

the service, the disciplinary authority shall ‘drawn up or cause to be 

drawn up’, the substance imputation of misconduct or negligence into 

definite and distinct article of charges. This provision is in paramateria 

with Rule 8(3) of ‘D & A Rules of 1979’.   

23. In Pramod Kumar’s case, approval of disciplinary authority was 

taken for initiation of disciplinary proceedings only and there was no 

approval from the disciplinary authority at the time when Charge Memo 

was issued to the delinquent officer. As such, there was no approval of 

the disciplinary authority to the charges drawn up against a Government 

servant.   Therefore, in fact situation, the Hon’ble Supreme Court held 

that if any authority other than disciplinary authority is permitted to 

draw the Charge Memo, the same would result in destroying the 

underlying protection guaranteed under Article 311 (2) of Constitution of 

India.  

24. Whereas in present case, admittedly there is approval of the 

disciplinary authority to the charges drawn up, I, therefore, see no 

irregularity or illegality in issuance of charge sheet. There is composite 

approval for initiation of D.E. as well as to the charges drawn up against 

the delinquent.   

  

25. Shri A. V. Bandiwadekar, learned Counsel for the Applicant 

further sought to assail punishment order on the ground of non-

compliance of non-examination of Applicant at the end of inquiry by 

Enquiry Officer as contemplated under Rule 8(20) of Maharashtra Civil 

Services (Discipline & Appeal) Rules, 1979. However, he was not able to 

establish what kind of prejudice is caused to the Applicant for not 

examining the Applicant as contemplated under Rule 8(20) of 'Rules 

1979'.  Unless prejudice is demonstrated and shown to have been 
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caused non examination of delinquent cannot be said fatal. In this 

behalf, it would be apposite to refer the decision of the Hon'ble Supreme 

Court in AIR 1980 SC 1170 (Sunil Kumar Benarjee V/s State of West 

Bangal). In that case, the Apex Court examined the same issue of failure 

of Enquiry Officer to examine the delinquent at the end of inquiry under 

Rule 8(19) of "All India Services (Discipline & Appeal) Rules 1955" which 

is pari materia with Rule 8(20) of ‘D & A Rules of 1979’. The Hon'ble 

Apex Court held as under :- 

  “It may be noticed straightaway that this provision is akin to Section  342 
 of the  Criminal Procedure Code of 1898 and Section 313 of the 
 Criminal Procedure Code of 1974. It is now well established that  mere 
 non- examination or defective examination under Section 342 of  the 
 1898 Code is not a ground for interference unless prejudice is 
 established, vide  K.C.Mathew v. the State of Travancore-Cochin, 
 (1955) 2 SCP 1057: (AIR  1956 SC 241), Bibhuti Bhusan Das Gupta 
 v. State of West Bengal,  (1969) 2 SCR 104: (AIR 1969 SC 381). We 
 are similarly of the view that failure to comply with the requirements 
 of rule 8(19) of the 1969 rules does not vitiate the enquiry DSS 13 
 Judgement-cwp-865-05.doc unless the  delinquent officer is able to 
 establish prejudice. In this case the learned single  judge of the High 
 Court as well as the learned Judges of the Division Bench  found that 
 the appellant was in no way prejudiced by the failure to observe  the 
 requirement of Rule 8(19). The appellant cross-examined the  witnesses 
 himself, submitted his defence in writing in great detail and  argued the 
 case himself at all stage. The appellant was fully alive to the  allegations 
 against him and dealt with all aspects of the  allegation in  his written 
 defence. We do not think that he was in the  least  prejudiced by the 
 failure of the Enquiry officer to question him in  accordance with rule 
 8(19)."  

 

26. At this juncture, it would be also apposite to note the Judgment of 

Hon’ble Apex Court in 1993(4) SCC 727 [Managing Director, ECIL Vs. 

B. Karunakar] held as under :- 

  “The theory of reasonable opportunity and the principles of natural justice have 

 been evolved to uphold the rule of law and to assist the individual to vindicate his 
 just rights. They are not incantations to be invoked nor rites to be performed on all 

 and sundry occasions. Whether in fact, prejudice has been caused to the 
 employee or not on account of denial to him of the report, has to be considered on 
 facts and circumstances of each case. Where therefore, even after furnish of the 

 inquiry report, no different consequence would have followed, it would be a 
 perversion of justice to permit the employee to resume duty and get all 
 consequential benefits. This would amount to rewarding dishonest and the guilty 
 and thus to stretching the concept of the natural justice to illogical and 
 exasperating limits. This amounts to an unnatural expansion of natural justice 
 which in itself antithetical to justice.”    
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27. The same issue again came before the Hon'ble High Court in Writ 

Petition No.865/2005 (B.M. Mittal Vs. Union of India) decided by 

Division Bench on 26.09.2018 in which taking note of the decision of the 

Hon'ble Supreme Court in Sunil Kumar Banarjee's case (cited supra), 

the contention of prejudice for non-examination of delinquent was 

turned down and order of punishment was maintained.  In present case, 

full and fair opportunity was given to the Applicant and all that he tried 

to pass buck to Accountant though it was he who passed bills whereby 

excess payment was made to Supplier. This being the position, in my 

considered opinion, no prejudice is caused to the Applicant because of 

his non-examination under Rule 8(20) of 'D & A Rules of 1979'.  

 

28. In this view of the matter, in my considered opinion, no case is 

made out to interfere in the impugned order. The grave negligence on the 

part of Applicant while making payment of fuel is clearly spelt out from 

the material on record. Indeed, there is clear admission on the part of 

Applicant as referred to above that it is he who made payment but tried 

to pass buck to Account Section. It was his responsibility to ensure the 

correctness of the bills before accepting the same for payment but he did 

not observe necessary precaution and passed bills which resulted in 

excess payment of Government money.  Had he exercised due diligence 

and confirmed correctness of amount, such instance of loss to 

Government would not have occurred.  The Applicant is thus clearly 

guilty of negligence which caused pecuniary loss to Government 

exchequer and it will have to be termed as grave negligence as 

contemplated under rule 27 of Maharashtra Civil Services (Pension) 

Rules 1979.     

 

 29. The reliance placed on the decision of the Hon'ble High Court in 

2021 (2) Mh.L.J. 703 (Umesh E. Agalawe Vs. Bharat Heavy 

Electricals Ltd.) is totally misplaced. In that case, there was allegations 

of demand of bribe from one Shri Vishal Shah to accept his tender. The 

criminal prosecution was pending and simultaneously the D.E. was 
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initiated and the Applicant was held guilty. In that inquiry, only one 

witness viz. Shri Nair was examined who deposed about the procedure of 

tendering only. He did not tell any incriminatory thing against the 

Applicant. The complainant Vishal Shah was also not examined. It is 

only on the basis of forensic report about the conversation of the 

delinquent and complainant, the Applicant was held guilty in D.E. 

Therefore, in fact and circumstances, the Hon'ble High Court held that 

genesis of D.E. itself was not established and there was no evidence. 

Thus, it was a case of no evidence since the forensic report was not 

proved by examining the concerned witnesses. Whereas in present case, 

it is not so and admittedly the Applicant himself passed the bills 

whereby the excess payment was made.  Needless to mention, strict 

rules of Evidence Act do not apply to domestic inquiry and guilt can be 

established on preponderance of probabilities. That apart in present 

case, it is because of grave negligence of the Applicant, the excess 

payment was made. The Applicant did not dispute that payment was 

made under his signature and authority. Suffice to say, the decision 

relied by the learned Counsel for the Applicant is of no assistance to him 

in the facts and circumstances of the present case.  

 

30. In view of above, challenge to impugned order of punishment holds 

no water and O.A. No.928/2019 is liable to be dismissed.  

 

31. Now turning to the facts of O.A. No.937/2019, which is against the 

order dated 29.06.2018 whereby suspension of the Applicant from 

17.03.2007 to 31.05.2011 has been held suspension ‘As such’ in 

exercise of Rule 72(1) of Maharashtra Civil Services (Joining time, 

Foreign Service and Payment during Suspension, Dismissed and 

Removal) Rules, 1981. Before passing the order, the show cause notice 

was issued to Applicant and on consideration of his representation, the 

Government passed impugned order stating that in view of his 

punishment of deduction of 6% pension for 1 year and recovery of 
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Rs.23,174/- from Gratuity, the period from 17.05.2007 to 31.05.2011 

treated the suspension ‘As such’.  

 

32. Insofar as challenge to order dated 29.06.2018 is concerned, 

learned Counsel for the Applicant sought to assail it inter-alia 

contending that D.E. has been prolonged unduly without there being 

any fault on the part of Applicant. According to him, had the 

Government completed D.E. within reasonable period, the suspension 

period would not have that much long and Applicant would not have 

suffered such huge monetary loss of longer suspension period. He has 

further pointed out that in terms of various circulars issued by the 

Government the D.E. ought to have been completed within 1 year but it 

is concluded after 9 years and it has caused serious monetary loss to the 

Applicant.  He has further pointed out that the Divisional Commissioner 

who suspended the Applicant, by his communication dated 29.08.2009 

forwarded the proposal to the Government for reinstatement of the 

Applicant stating that he had already undergone 2 years suspension but 

it was completely ignored. He, therefore, submits that at least from 

29.08.2009, the Applicant ought to have been reinstated in service to 

minimize monetary loss. He, therefore, made a fervent plea that 

considering the minor punishment now imposed of 6% deduction of 

pension for 1 year and recovery of Rs.23,172/- from Gratuity, it would 

be very unjust, arbitrary and oppressive to treat the suspension period 

‘As such’ which amounts to more punishment than the punishment 

inflicted by the disciplinary authority.   

33. Per Contra, Smt.Archana B. K., learned Presenting Officer sought 

to defend the impugned order inter-alia contending that Applicant was 

found guilty in D.E., the suspension will have to be held justified and it 

is rightly treated suspension ‘As such’ by the Government.  
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34. The Applicant was suspended on 17.03.2007. The D.E. was 

initiated on 04.08.2009. During the pendency of D.E. he stands retired 

on 31.05.2011. The Enquiry Officer submitted report on 31.12.2016. 

However, the disciplinary authority imposed punishment on 20.01.2018. 

Thus, there was huge and inordinate delay in completion of D.E. which 

is not explained by the Respondents. The alleged misconduct pertains to 

2005 to 2007.  

 

35. Indeed, the Government had issued various Circular and G.R. 

from time to time for expeditious conclusion of D.E.  In this behalf, the 

Government by circular dated 07.04.2008 issued specific instructions 

for expeditious conclusion of D.E. giving specific time limit for the same. 

In reference to departmental proceeding manual, 1991, it is reiterated in 

Circular that D.E. needs to be completed within 6 months from its 

initiation but for some reasons, it is not possible to complete D.E.  

within 6 months and it took more than 9 months, the specific orders of 

extension are required to be sought from the competent authority.  It 

further provides that where it took more than 5 years the responsibility 

needs to be fixed upon the concerned for delaying departmental 

proceedings who would be subjected to disciplinary action for such 

inordinate delay. Whereas in present case, there is absolutely nothing on 

record about extension sought for completion of D.E. Suffice to say, 

undue and inordinate delay in completion of D.E. is clearly spelt out. 

Had the D.E. completed within reasonable time, the Applicant would not 

have suffered so much monetary loss to which he is subjected to.  

 

36. It would not be out of place to mention here one more aspect of the 

direction issued by the office of Lokayukta to the Government for 

completion of D.E. within a year so that retirement benefits are not 

delayed.  The office of Lokayukta in its 23rd Annual Report observed that 

pensioners are subjected to much hardship because of inordinate delay 

in completion of departmental enquiries which should be completed 

maximum within one year. The Government accepted the 
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recommendation and issued Circular on 24.02.1997 and issued specific 

instructions that D.E. of retired Government servant has to be given 

priority and it should be completed within one year.  

 

37. However, the Respondents completely ignored the Circular dated 

24.02.1997 as well as Circular dated 07.04.2008 and continued D.E. for 

years together. Suffice to say, there is huge and inordinate unexplained 

delay in completing D.E. This aspect needs to be borne in mind since it 

caused serious monetary loss to the Applicant as he was to remain in 

suspension for longer time.  

 

38.  As earlier pointed out by learned Counsel for the Applicant, the 

Divisional Commissioner by letter dated 29.08.2009 forwarded proposal 

to the Government to reinstate the Applicant but it was not responded in 

any manner. Even thereafter also no such steps were taken for 

reinstatement of the Applicant and he had to retire on 31.05.2011 on 

attaining the age of superannuation during the period of suspension 

itself.   

 

39. True, in D.E. there were serious charges against the Applicant.      

Total 13 charges were levelled against him but ultimately, he is held 

guilty for negligence in lack of supervision which resulted into excess 

payment of Rs.69,716/- to M/s. Deepak Fuel Agency. In other charges, 

he is exonerated by Enquiry Officer itself. Thus, ultimately punishment 

imposed is of 6% deduction of pension for 1 year and recovery of 

Rs.23,172/- from Gratuity. Whereas on other hand, he was subjected to 

undergo suspension from 17.03.2007 till the date of retirement i.e. 

31.05.2011 and that period treated as suspension ‘As such’ for all 

purposes. Had D.E. was completed in terms of various instructions and 

circulars issued by the Government within reasonable time or had he be 

reinstated in 2009 as proposed by the Divisional Commissioner, he 

would not have suffered such a long suspension period and consequent 

monetary loss to which he is now subjected to. Now, he is subjected to 
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suffer huge monetary loss though on the other hand punishment in D.E. 

is of less monetary effect. If such order of treating entire period of 

suspension is upheld, it would amount to more severe punishment than 

the punishment actually imposed in D.E.  As such, considering the 

nature of punishment imposed in D.E vis-à-vis undue and unreasonable 

delay in conclusion of D.E. the impugned order of treating entire 

suspension period of suspension ‘As such’ would be highly unjust and 

oppressive. The Respondents ought to have reinstated the Applicant in 

service in view of proposal of Divisional Commissioner dated 29.08.2009. 

Therefore, the period of suspension will have to be restricted from 

17.03.2007 to 31.08.2009.  The Applicant ought to have been reinstated 

at least from 01.09.2009. Therefore, interreference in impugned order is 

essential so as to minimize the monetary loss caused to the Applicant. In 

my considered opinion, it would be appropriate to consider the 

suspension period from 17.03.2007 to 31.08.2009 and he deem to have 

been reinstated in service w.e.f. 01.09.2009 and entitled to all 

consequential service benefits for the period from 01.09.2009 till 

31.05.2011.  

 

40. The cumulative effect of the aforesaid discussion leads me to 

conclude that challenge to the impugned order of punishment in 

O.A.No.928/2019 holds no water and the said O.A. deserves to be 

dismissed. Insofar as O.A.No.937/2019 is concerned, it deserves to be 

allowed partly and suspension period needs to be restricted to 

17.03.2007 to 31.08.2009 and the period from 01.09.2009 to 

31.05,2011 deserves to be treated as duty period with all consequential 

service benefits. Hence, the following order :- 

ORDER 

(A) O.A. No.928/2019 is dismissed.  

(B) O.A.No.937/2019 is allowed partly.  
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(C) Impugned order dated 29.06.2018 in O.A.No.937/2017 is modified 

 and suspension period be restricted to 17.03.2007 to 31.08.2009. 

(D) The Applicant be deemed to be reinstated in service w.e.f. 

 01.09.2009 till retirement i.e. 31.05.2011 and the said period be 

 treated as ‘duty period’ for all consequential service benefits and it 

 be paid to him within two months from today.  

(E) No order as to costs.  

               Sd/- 

(A.P. Kurhekar) 
Member (J) 

 
 
 
Place: Mumbai  
Date : 11.01.2023 
Dictation taken by: V.S. Mane 
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