IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL,
MUMBAI

ORIGINAL APPLICATION NO.928 OF 2019
With
ORIGINAL APPLICATION NO.937 OF 2019

DISTRICT: NASHIK

SUBJECT : PUNISHMENT OF
REDUCTION IN PENSION &
RECOVERY & SUSPENSION ‘AS
SUCH’

Shri Sameer Anandrao Dhamale,

Aged 66 Years, Occ. Nil, Retired as

Block Development Officer,

R/o. Chintamani Nagar, Part III, Building No.A-1,
Flat No.5, Behind Mahesh Society, Bibwewadi,
Pune-37. ... Applicant

Versus

1) The State of Maharashtra,
Through Principal Secretary,
Rural Development Department,
Having office at Mantralaya, Mumbai- 400 032.

~— — ~— ~—

2) The Divisional Commissioner )
Nashik Division, Nashik. )...Respondents

Shri Arvind V. Bandiwadekar, learned Advocate for the Applicant.

Smt. Archana B. K., learned Presenting Officer for the Respondents.

CORAM : Shri A.P. Kurhekar, Member (J)
DATE : 11.01.2023
JUDGMENT

1. Both these Original Applications have filed by the Applicant Samir
Dhamale retired Government servant. In O.A. No0.937/2019, the
Applicant has challenged the order dated 20.01.2018 issued by
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Government whereby his period of suspension from 17.03.2007 to
31.05.2011 has been treated suspension ‘As such’ in view of his
punishment imposed in D.E. Whereas in 0.A.No.928/2019, the
Applicant has challenged the order passed by the disciplinary authority
dated 20.01.2018 whereby punishment of 6% reduction in pension for 1
year and recovery of Rs.23,172/- from Gratuity has been imposed and
confirmed in Appeal decided on 05.11.2018. Both Original Applications

heard together and being decided by common order.

2. The facts giving rise to O.A.928/2019 are as under :-

The Applicant was Block Development Officer, Panchayat Samiti,
Ahmednagar, Dist. Ahmednagar from 26.08.2005. He stands retired on
31.05.2011. The Divisional Commissioner, Nashik by order dated
17.03.2007 suspended the Applicant in contemplation of D.E. on
allegation that while he was working as Block Development Officer,
Panchayat Simiti, Ahmednagar, he misappropriated Government grants
meant for water supply for the year 2006-2007. Later, the Government
initiated D.E. by charge sheet dated 04.08.2009 and Enquiry Officer
came to be appointed. It was joint enquiry against 23 delinquents but
the department issued separate charge sheet against the delinquents. In
D.E., 13 charges were levelled against the Applicant. The Applicant
participated in D.E. During the pendency of D.E., he stands retired on
31.05.2011. In D.E., 25 witnesses were cited. However, out of them 13
witnesses were examined. After conclusion of proceedings, the Enquiry
Officer submitted report on 31.12.2016 with findings that charge nos.2
and 3 are partly proved and charge nos.9 and 11 are proved against the
Applicant. Remaining charges held not proved. The copy of enquiry
report was furnished to the Applicant to which he submitted
explanation. The Government however by order dated 20.01.2018,
accepted the report of Enquiry Officer holding the Applicant guilty in
terms of report of enquiry officer and invoking Rule 27 of Maharashtra
Civil Services (Pension) Rules, 1982, imposed punishment of deduction

of 6% pension for one year and recovery of Rs.23,172/- from the
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gratuity. Being aggrieved by it, the Applicant preferred an appeal which
came to be dismissed on 05.11.2018 confirming the order of punishment

imposed by the Disciplinary Authority.

3. Since the Disciplinary Authority has accepted the report of
Enquiry Officer and imposed punishment against the Applicant, it would
be unnecessary to see remaining charges and findings of Enquiry Officer
in respect of those charges which he held not proved. The issue is
restricted to the charge nos.9 and 11 held proved and charge no. 2 and 3
held partly proved.

4. At this juncture, it would be apposite to see charge nos.2 and 3
which were held partly proved and charge nos.9 and 11 held proved.
“. FABRIE, QA 1ol B.2aAE-2002 /U.8.2%0/U1g- 98, {&aties 9%/]/200 A IFUEA A

HA SdligeRld 3D 31E1 DA Fwes e AFRIE, APRL AT (AYH) FaIQus Aeftet
o191 5. 3 T HI0T Bl ANB.
3. 130G e fetot snferes At aRusis .aen/FRi-2/3/2aR/cloc /000 a aiw

9¢/8/2009 3EEA etean 3l AR Hel, BAA HJR Bt 3B, D ABREE, AL
Aa (adus) Tat 9. wele ot &.3 (R) o 3ot et 3B,

Q. SfAUEEEEA T 2 Haciel AR AWEA S SRAM-AT BAA-AER IS YA
oA FRIAE A DG AR A SN NGHA 3t 33, AAEA g Azt 3RIAR stdezien
qURA A Delell AE. @D WHA F.6%,896/- A MATSEE HRUEAE 3N 3@, AEA
JAo FrRizv & JacE ARIE, AWRY Adl (TdU®) e 9]k Al s %.3 @t ot swen
3R,

99. CAR HHABENA J2A =I5 & Sacaat JHA FUA §R,896 /- AT WFHAY HfATa=

FARTIA @A 3. A HRUFHS Al @fdcian ot et A W AEHdR It
SAEER A AFRIL, ALK AT (A0 Tt 9Q0R Feliet Tt 3.3 @ siot et 3.

5 Before the Enquiry Officer though the department has examined
13 witnesses, the Applicant had cross examined only 2 witnesses namely
P.W.1 - Kokate and P.W. Pratibha Navgire, Accountant. Learned
Counsel for the Applicant during the course of hearing clarified that
these 2 witnesses were only relevant for the Applicant and, therefore, he
did not cross examined remaining witnesses and those were relating to

other co-delinquents.
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6. Insofar as charge nos.2, 3, 9 and 11 are concerned, the relevant
portion from the report of Enquiry Officer is as under

"YTRT PR : FERIE AR Ul GRESt d F[BA Qe o R @
gag/R002 /ud]/2R0/ug 98 i {/R/00R 3tE@ UMNYRAST HIAE desluzHHAT! fafga gaona S
Blara et AE TS AHATCSSER e areht gRact a Tt AR R BHA Aidws i Sava
HA A AlAHBS Aufaurd et 3. RS Fdelid aiHE /aEAE! /At wedt grast won-q
Siaanigewidt fsties g ufafeett fpct T Bidiet, stioanizstt @i a HiueEn Akt Rad giga A= damusis
TR H3e U&D CASA JHAWHA Aaefta arefio qrelt graet a [wsdl AAGCA dgieer/seiawm=
SBR Aol IuT Heat QI fAfEa detet 313 a WA TRIFTA Ul Gas! Bid 318 /et 3@ AaR
AlAdEN ARG IFRF| A RAGAR U JRAST HUAA 3tell 303 fbar HRA P Jaeaa A0
3eTRI TMRRE Ul 3MoasA=A Addt dalicler/sefas™ 3iiHpR! Aideps Ak Bud A[dd 3™
qAIUS [HeaeaEdia sioaigeiz 2epiel RPN B M A L 3(R2A 3Ed. AUAD HR—aE!
A B FFE JIBA AA fetel B B THIel STealigRI 2D 31&T D forwast gid 308, ad
HEEN Seaige aREiws Al HEWE S THP IHAGA R TED FATS! qsTad HOEA B
ARG ATt AE! RS WA HUA 9,98,02,990/-3AF IHAA e HAT el A UAR
SEEER 3RACAT AWRIUIA A B 3 3G,

IrAesld e Bl @Y, AR A dA—ad AR FTRiaset Al Siegiftien? Aizews sivaEei
U UG aaieta siAUIcesar Teligzas! d Sl At H4a Hod 3Tt aldt. HoR SiediigaRiar
QAo (U1 AR fgr)wroienea Heta Feel sieaizeien aEaaesen SRR dSe  3reend
I [SHIoN o1/ A AARIE 3.8l 13E HBe 3G STd et 3@, Al Ud A Ed AT
TEFRAAHIHS TG 3. STaiigaiel JU 3ge feeteell IBUABEAR gl foa A@E! Jarea Jelda
JnarE ot gRaet Fesdl AHAGE R Algell Ao qid JeHa JFRasmiEl Aol gwar AgA DHell
3Ed. R g FE Saizell APEHRN BRI Udl A AGR Dol 3Nd. Gt Al
3EHTTR FEIA B ARAD IJRA Al EHGAIR AGFAAA FHoR U CARIRA @l et
Saaizsiat fram arlt grast st i et e Adelid ShaRHRRA 361 Helt AFcIE AR Aial
Aepelid frelam snyE Relet 1R, JeR 2ue 3@ deaE R Aeewat HEHR Afeh Aebefid AeR Hetett
TR 3RIAT SASY; ¥ ALE! Al aTb SUselell B, AAEA AG R AGNGAE! 30D 3@ DeAd WL
S AE! AP AR FIHS R TTHD IFRATS! HUIA HROAE U 3gHA AT A A AR St
3™ T Bl Gl

AURMIEA AR AlAHEA FGON TAAERITUD! BRI STAAEEN BRI INETA WOGRAST D
A @ B WU TEHEN A B TR 3@ERw JWRMIA e Delet AR A AEEA ARGt
SBR AlHE ARiEHtd R IgA FEE T Detet AE!. qAM AR FHZ DEIAD TR Afett
qrefigRact et 3g T 3R AEdd YHAPEs! ot gRast Al SeRei=l JeRie Ucls easael
dadt tdea et Ad @ At TEEd uAR 2 Al 3w ‘A, afiet fadws wgan At AER SR
TEA AGBA HEBR qARA AR At Fgoroneht 3t guids AgAd AE!. Fad AWRM 3ierd: s gl

AR F.3 : A Gaela srgaa afvrs aEwsia caR Fela saafzrier / AerrEiEr a grast
FHICHRUN AATSN@N HWO T Jaal URUD B.AM/BRL-R /3 /ZaqE/ o, Batia 9¢/92 /000
uRese 5.8 31 A ® widan add AR uRusew™ uR. § FAR e ™ sttewRt/asfticrer At @ dewnst
@R U GRae! Bid AT AiE Al A 235a urlt RRast Frfda dat sid feat gt ane srie
AN T Hetebihasal MerfAaal Bid @ AR FHN FAA A FAADS AUAR Afelt Agdd geial Do
WL Fid 3B, @I 3 3IFA Al Seaiigeliar it gRast HIHRUD AU &0 A U3t
F.AA/BRN-2/3/EAR/880/009 &.9¢/8/09 3 ariet JRelta afgatidt At Hiuat w5 fatza
AU DT AR FR-AT AG AT GRS HUAA A0M-AT @R Sl Ao AR AE A
ARSI 3R AT HSA AN B Delt SRACAT ANRUTA 1S BT 3Tt 3.

TEEA TAE Bl B, AR Afstt Yes ottana 3ieft AR fuat Bvaia sneteht Bidt =gt
TR AEt RAIHA SAaligelt AlOgbEl Bifhd Udl dde A AGR beAl Nad. Abelid 3R
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feteelena 3uat @Y, Hez AAfgen AFAD =lid uTdE@ FFAA A€ BeAMER™ Al Sleglidepl AlRTaRESat
AR FHR Hesd e, s 3Rl A waE FHg duid 3ncten g, @ 3weft sen Hua weid
3Melcl Atgett AlFART FASHT =lid TeAaETd AR B Ad Bldl g JWE gld. aAd gt arolt
RIGAN JU AFAABE AT Sdcied! 3R WL Bl TR Ut gRas! A gl SRAcIEEd
AR Al N DAt RE Aol FAAR AR Dectl @, A@! AEE AR Ao HJR Do &gt

AA. AR faama wgar ARt ittt aRa swERt Aten Fgovelt M guta AzAA A A AWRM
3tera: ez gt

AURW B.K :- oic b A BR damd AHAD R Alel daEd AHAD 3EFASEHIRA Hel R008-08 Hel
et e ufRetona uRest $.39 #ied fuvena wolt grast sRIE Jswlt sieaizen vEaE cavese
3B GER UG d SET YaH SEae g Qeld echt 313, AN Sohval 6.3, AL e Detclt 3R
34 T HE AL T AR U d SR e aRowen 3z, el 3adwd 3. ¢R,808/- 3ga Al
IaBmdA f2.28/8/008 AGl ATAER ddbd RN Bell 3B, dAAMU JAGR q@d Aseld AZRD ATMEBE,
Bl AgRD, a FHR @t - R A R € e ER AlR YA JAA FEE Aedqd BRIATE A
BT RAAT HHAT-ATG AR Al d G IFHH 3 HRUAH A et Al Ydedd Dt 3. B ITHA
JUA (98,23 /- AR g A 30B. d 3.6%,898/- A 3ty & wRvea 3net 3R, I faw iftwrt a
Aeefta st Afen FfEd A Jear McsAid quRTl Heit @, TR A Ao FrRiF Saetat
FHACEA ST G Dt 313

1 Feld L B B, AR G FSHN STEAERN HESAE AU ITBE AR UIE
FRETRGHIA AR Al Hete ARIE Atal FEARN Bdctett 3R Adehd HTs AFTB 3 Yogl a8
T At etett 313, AR A At e uAR Afsht fraeten snya Regar Baa Fwet sieagt
T .9 @R B.198,8¢Y/ - TATA IHAA AR D AlG e FAHG bt 3. aAf g U e dast Setett
AL, BaEd (3 AE! sleagld Ae2 Nl Slelel ald! Qg e RAAE Jed UdHe Qlelel Sed™
Rga A, 3uctsy EREEN AU e dacd e, dete IadAURT Bt JFHAH UIH Dt SHACITE
AR UHE DA 5.98,8¢Y/ - Vst 3.99,R64/- D! AA AR SNA! FIRF BTG JAED Ad! (<.
R/2/R000 st Rl FeeTd FHE del AR TR HREREES GFF Ad. AR FHE S.
§R,89& /- Sam! IapA faues dew Heald T it i fdesd Hoag ARl s e
Rga Aa @l ae suERt AR B.6%,898 /- WHAA 3ty DA W Fid 3E.

R AR DEAUAD UAR A Blette AgRS AR FEARA 8350 Afell Al et 3. qnfu
Jeielid Fgree st ada Rl aot -R Jia@ uERt AR FRAE e YA Ad @, T@Ed
AR At dhta fEetziR Ut oot A AR 3l T ggett AR degl W AEA AR Afstt HIR
dead A Ad. Al WA AT uEdl T At I T Bl Bl A@EBA! MEHR A
Feuoeft ot HAzHA 3R, A ek QWRY Heg glal.

AMRW F.99: A.Ruw BI3W voRlel ATB @ JER Faizeien gRiawea e gusEn
3R A 3aEHA 3.6R,896 /- 3aD AU S 3B, AEEA AR Aaht Jo Frizw a1 Saceges
A& AU Fe TR AR § TAEER SRR SR 3G Detet 313

FRiEHTA TR Bl &Y, JRNERIE A&NGA AR AWRIURA FEt fHetett A qentt ananad suat
it @i fFdeea SuRiaE Szeed HUAE G FER detct AR, 3UCE! HPRUAEH SR FAHE
BT FUA REEN W WHA F.6%,898 /-3 AUIE R W Bl 3RFA AEA AR
Fieht JeMoa forizm & SacaEgs AR fauaE e 3@ 3R WL Fd. AF AWEAA AR g el
3R [RIE A, B 3WAR Aid Fgororeht # AFAA AE. FA AR ez gt

7. On receipt of enquiry report, the show cause notice was given to
the Applicant to which he submitted reply denying the charges. However,
the Government by order dated 20.01.2018 imposed punishment which
is challenged in the present O.A.
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8. Since the Applicant is challenging the findings and punishment
imposed in D.E., it needs to be borne in mind that the scope of judicial
interference by Tribunal in such matter is very limited. In exercise of
power of judicial review, the Tribunal cannot reappreciate the evidence
as an appellate authority unless it is shown that findings are patently
perverse or based on no evidence or where principles of natural justice
have been violated. In this behalf, it would be apposite to refer the
decision of the Hon’ble Supreme Court in (2015) 2 SCC 610 Union of
India Vs. P. Gunasekaran. In para nos.12 and 13 of the judgment, the

Hon’ble Supreme Court held as under :-

“12. Despite the well-settled position, it is painfully disturbing to note that the
High Court has acted as an appellate authority in the disciplinary proceedings,
re-appreciating even the evidence before the enquiry officer. The finding on
Charge no. I was accepted by the disciplinary authority and was also endorsed
by the Central Administrative Tribunal. In disciplinary proceedings, the High
Court is not and cannot act as a second court of first appeal. The High Court, in
exercise of its powers under Articles 226/227 of the Constitution of India, shall
not venture into reappreciation of the evidence. The High Court can only see
whether:

(a) The enquiry is held by a competent authority;

(b) the enquiry is held according to the procedure prescribed in that
behalf;

(c) there is violation of the principles of natural justice in conducting
the proceedings;

(d) the authorities have disabled themselves from reaching a fair
conclusion by some considerations extraneous to the evidence and
merits of the case;

(e) the authorities have allowed themselves to be influenced by
irrelevant or extraneous considerations;

) the conclusion, on the very face of it, is so wholly arbitrary and
capricious that no reasonable person could ever have arrived at
such conclusion;

(9) the disciplinary authority had erroneously failed to admit the
admissible and material evidence;

(h) the disciplinary authority had erroneously admitted inadmissible
evidence which influenced the finding;

(i) the finding of fact is based on no evidence.”
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“13. Under Article 226/227 of the Constitution of India, the High Court

shall not :
(i) re-appreciate the evidence;
(ii) interfere with the conclusions in the enquiry, in case the same has

been conducted in accordance with law;
(iii)  go into the adequacy of the evidence;
(iv)  go into the reliability of the evidence;

(v) interfere, if there be some legal evidence on which findings can be
based.

(vi) correct the error of fact however grave it may appear to be;
(vii)  go into the proportionality of punishment unless it shocks its

conscience.”

0. Bearing in mind the aforesaid legal principles, now the question
posed for consideration is whether the punishment imposed upon the
Applicant needs interference by the Tribunal, on the grounds urge by

learned Counsel for the Applicant.

10. Shri A. V. Bandiwadekar, learned Counsel for the Applicant sought
to assail the impugned order of punishment inter-alia contending that
since the punishment is imposed after retirement of the Applicant, there
has to be specific finding that delinquent has committed grave
misconduct or negligence during the period of his service by the
disciplinary authority as contemplated under Rule 27(1) of “Pension
Rules, 1982’ and in present case, there being no such specific finding or
observations by the disciplinary authority in impugned order dated
20.01.2018, the punishment is unsustainable in law. In this behalf, he
referred to the decision of the Hon’ble Supreme Court in 1995 Supp (1)
SCC 321 High Court of Punjab & Haryana V/s Amrik Singh and
(1990) 4 SCC 314 D.V. Kapoor V/s Union of India and others and in
(2015) 12 SCC 408 H.L. Gulati V/s Union of India & Ors.

11. Here it would be apposite to refer the Ruel 27 (1) of “Pension

Rules, 1982’ which is as under :-
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“Rule 27 : Right of Government to withhold or withdraw pension -
(1) (Appointing authority may), by order in writing, withhold or withdraw a
pension or any part of it, whether permanently or for a specified period, and also
under the recovery from such pension, the whole or part of any pecuniary loss
caused to Government, if, in any departmental or judicial proceedings, the
pensioner is found guilty of grave misconduct or negligence during the period of
his service including service rendered upon re-employment after retirement :

Provided that the Maharashtra Public Service Commission shall be
consulted before any final orders are passed in respect of officers holding posts
within their purview :

Provided further that where a part of pension is withheld or
withdrawn, the amount of remaining pension shall not be reduced below the
minimum fixed by Government.”

12. In Amrik Singh's case, the Hon'ble Supreme Court had
considered Rule 2.2, Clause (b) of "Punjab & Haryana Pension Rules,
1972" which is identical to 'Pension Rules, 1982.' In that case, the
Superintendent working in High Court of Punjab & Haryana had
attained superannuation on 31.08.1980 but he was given extension of
two years and was to retire after the period of reemployment on
31.08.1982. During the period of employment, he found to have
committed misappropriation of fund, and therefore, D.E. was initiated.
In the meantime, on expiry of period of two years' reemployment period,
he was allowed to retire. After conducting enquiry and on receipt of
report, the Hon'ble High Court on administrative side dismissed him by
order dated 07.06.1983 with immediate effect. He challenged the
punishment by filing W.P. on judicial side. The Hon'ble High Court set
aside the order of dismissal with liberty to disciplinary authority to take
appropriate action under the 'Pension Rules'. In dismissal order, it was
stated that dismissal would come into immediate effect from the date of
order. Indeed, he had already retired on 31.08.1982 after expiration of
reemployment period. The Hon'ble Supreme Court, therefore, held that
the order of giving effect to the order of dismissal from the date of its
order was of no consequence and became superfluous as he was no
longer in service as on that date. Accordingly, liberty was given to take

further action in terms of 'Pension Rules', which empowers Government
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to withhold or withdraw pension as it deems fit where pensioner is found

guilty of grave misconduct or negligence.

13. Whereas in D. V. Kapoor's case, the delinquent was an Assistant
in Indian Foreign Services and was charged of being guilty of willful
misconduct in not reporting his duty on his transfer from Indian High
Commission at London to the office of External Affairs Ministry,
Government of India, New Delhi. The Enquiry Officer found him guilty
in dereliction in duty with rider that it was not willful since he could not
move to New Delhi due to his wife's illness and recommended
sympathetic consideration. However, the President accepted his finding
and passed an order to withhold gratuity. However, the Hon'ble Supreme
Court held that no provision of law authorized the President to withhold
gratuity as a measure of punishment and secondly there was no finding
that the Appellant did commit grave misconduct. Therefore, the order
passed by the President was found illegal and in excess of jurisdiction.
Thus, in that case, there was no such grave misconduct and secondly,
the Rule does not permit to withhold gratuity. Whereas in present case,
Rule 27 of 'Pension Rules, 1982' empowers Government to withhold

pension where grave misconduct or negligence is established.

14. Insofar as H.L. Gulati's case is concerned, the Hon'ble Supreme
Court only modified the punishment even if there was no such
conclusion of disciplinary authority that the Delinquent had committed

grave misconduct.

15. Now turning to the facts of the present case, in impugned order
dated 20.01.2018, there is no such specific finding that misconduct or
negligence of Appellant was grave. However, the Applicant is found guilty
while making payment of diesel bill to M/s Deepak Fuel Agency. He
made excess payment and thereby caused monetary loss to the
Government. As such, the Tribunal is required to see whether the
delinquency attributed to Government amounts to grave misconduct or
negligence and where material placed on record establishes the

commission of grave misconduct or negligence, in that event,
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punishment will have to be upheld. A Government servant who
committed such grave negligence cannot be allowed to go scot-free.
Therefore, in my considered opinion failure of the concerned authority to
record specific conclusion that misconduct or negligence was grave that

ipso-facto could not render punishment order illegal.

16. As stated above, this Tribunal cannot reappreciate the evidence as
a court of appeal. The jurisdiction of the Tribunal is limited. It is well
settled that Tribunal/Court cannot interfere with the findings of fact
recorded in D.E. except in circumstances where such findings are
patently perverse or based on no evidence or where principles of natural
justice have been violated. In present case, full and fair opportunity was
given to the Applicant to defend himself. Admittedly, he was Block
Development Officer and it was his responsibility to ensure the
correctness of the bills of fuel before approving the same. However,
admittedly, he made access payment of Rs.69,516/- to M/s Deepak Fuel
Agency without ascertaining its correctness. In this behalf, as regard
Charge Nos.9 and 11, it would be material to see final defence statement

of the Applicant in which he stated as under :-

“ QR I B.R - A uSEEEA Bl 26 ddclel IAAE AEE ST BHA-A(AR BRAE
FAClel TE &l aGRAA 3. BROU AMEEA SEEER! A B it Ieiaes™ JHEBR @
A At FelEaien SR dactall 3RIE A Gegl 6edl B R 3Rl Fad drbiE Gelt 3. AR
FFBA Aeelldiehgel el delell R &1l delell @l AWEA H BIUMAE! Totelt adetet
AE. AEHS JAA 0 Saeiat AE @ AGA SREE! HASA AU DHett @ gl SR

et 3.

AURM $.99 - A.RUb BYTA USRS ARDR d HAGON Setaligedisn R iete=n
3EEPNUA B .6RQ 95,/ - Tad Ul Y& Sict 31 ANRIUI o013 303, Bl AINRI Jebtel 3
BRU A@Ed Adeld HAA-AE0 ot AER BAGN 321l Gactelt AE.  dAAT AN ARATBA A
A Ao YBR AFARRT Deict TG Et RGRAA FA2TA HATH HAUETER Fl SAEER 313 8
FBUA B R, D F AGREE, ABR Aal (adves) et 9juR #eliet fowrat 3 an sion deten
A@E. D gl AR ez gid agt.
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17. As regard charge no.2, he stated as under :

“3@AM TR AGIFNAA iz (AHBA d F|GET) AVEHEAR St 316 Delclt AGA. AEA
AEBEN Bdctet e g Ddcs A THUC AR d cAEgeetrdl FBh welt Rast s egt utwe
et e a Adehd et a sz erena snetu A Aelia et AR deEB M @ e TR
Bel et 31eT dolett 3tgd.”’

18. It is thus explicit that though the Applicant was bound to verify
and confirm the correctness of the payment, he did not verify the same
and negligently made payment. This is nothing short of grave negligence
while performing duties which resulted into excess payment to
M/s.Deepak Fuel Agency whereby monetary loss has been caused to the
Government exchequer. Apart notably, this aspect is also specifically
dealt with by appellate authority. The Appellate authority in its order

dated 15.11.2018 recorded its conclusion as under :-

« gafae e 3ifHum - si.sFe aiwniane v 93 SuRulE! R SR 3ied: e gid
3z @ R AWRW B1eg Ad 3R a2 4R AWk ez gid siga 3 dtepelt 3ifteert Aid Fspd 3uza.
AURM FH.2 TEA@ AEU OGRS d FBA! AR QMR TR FAUESA W & Hd
Saafzetizn uwidt 3Rt Hvd e BYE Ad. AMRW $.3 HeHid shteet Al ueiigrast
JRAA Bl I A sraizn A 3B F|GR e et Ad AE. AURW qE .99 FeA A.fius
W3 Usleien Siaaiizaiicn gRiamena ucten Zeae SRRpid! Jada %.6%,898/- sad ifdauaE
T 3. AEEA AR AR J0A Fism  Sacat Fed sfauzE e FUe gid. JAeR StfaueEzn
FFHAUD! (3.6%,898/-) 9/3 TAD! WDHA FUST H.23902/- sh.TH A= A IUIEGA Tehabal
Y oA A 3teft Rran 2vena ekt 3. 3ARA 9/3 aHA & IR, AFEA® RMUBR AfAwsA a
9/3 amdA MHAN AIRDBR, BTG ARAD AidHga AP BUAEEA =Afell (187 Jwd MElt 308, D
sfaueEr aEA vaHca sN.EAe Aldwmsed agelt et el @ AFE.  ThIAA A gwHRena deselt
3itEl-aid et GEBRIAE! HUAg HRY s Ad AE. AHS $N.eA Ale AR AR
SuoTE Ao R e aetaett 3ug.

Jaraoitsicdt freed - sdicel A FAcTuE FAREHiws I daw e ©.92/]/209¢ st
FAEERRIE Secl adl ade Jfictelle el fries, a0l Ut f[deteita dieseltan sga, 2
TeBRUNAIE 3162 BRIGUS AAd AAEA! [AHBIEBSA sl Atdl Jtaciiebel Belleid? F Jela
fetepuiua 3ue 31g: -

31) ittt @ist fciaEEd sg Dot srRuttRAR ara tgst @t gwh sifteeitan it s
BITATA A [aeial 2T BT Ad 3MB.

Q) AURM F.R A WA TUNGRAS! d FABA! AN eI TR U EasARAT Adct
YA [HACAEERT CHI el MERON B0 @b ald. Aead iuetell At et Ak
Bl BT FENHAER JHST TUNYRAS! ATHARN 3eT2 TGRS AU AGR Sl AR dEt A
UEM QNHAE FHAE AR el (Hael el A@ a W Yot drElerlie usdd uee siet S
FRIcEa sfaiaa e a@ Fe et 30g. FeEut GRHRIE A JMUAHED AR AURT A
FHRENYEA fUcmRItE B S HTEeu 3Aal gRId AR et AE.
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C) AR B.3 3tEa Ul GRAs! Eid SRASERI sl A R 3gat arolt gRast Frltea de stat
fepar =gt Al zeufers el Bwet A@Ea AfefHaal gld @ Al FEh B 3raeHd gid. AeEd
ittt A AU AR Dele AJN JCUHE BHURE! @G Wt YRAS Bd AA aABR
3Metelt AR Tl gRast JRfesa gid gidl, 31 foieepd deet 3. AR A ANRUE 3euonst fteei
st fastel snged, st aizn Feengar caguza smaien #Et e gien fhar R AEEadt Biucat
gt e 3an Jerah Ge=e AR Hetett Al

8) AR F.R @ 99 Bl PRACERIA FHER,89& /- FaAd JadA fAueE eI 3R Jaad
siftetelt Ateht siftcted FeR DA ABR JCTAHE b AlsHs BY § Hdehd AgRAD AFMHBR
il A T AW, A & it TruEl 9% e JeUd GRAGER All AR IFHH Al Bt
HOIRA JEHA! SAdel! SRACAT 3G H2et AR Hds AT [IaRTa Bal 31N et €93 Ahdld, 3R 3G et
3R, A@FHA PRASERW H.6§%896/-3d@A WAY aqueE T 308, & aa sifueneflen == 3u@.
sittceitan 2 gt Sarg wEdEd JAoA PRl dadt 3R @R StausEd & aW cedl A3 et
3.

19. Thus, the Applicant was holding the post of Block Development
Officer (Administrative Head of Panchayat Samiti) and admittedly passed
the bills of fuel but he tried to pass buck to Accountant stating that it
was responsibility of Account Branch. Needless to mention that the
Applicant being Head of the office, it was his responsibility to ensure
correctness of payment and he cannot pass buck to Account Section.
Indeed, in the said inquiry, two employees from account section namely
Kharse, Assistant Accountant and Smt. Nagarkar, Junior Assistant
where also held jointly responsible along with Applicant for excess
payment of Rs.69,516/- to M/s Deepak Fuel Agency and therefore 1/3rd
liability has been apportioned and accordingly Rs.23,172/- were sought

to be recovered from the Applicant.

20. The submission advanced by learned Counsel for the Applicant
that there has to be approval of the Government initially first for
initiation of department proceeding and again second approval for the
draft charges and in absence of two stages approval initiation of D.E is
illegal holds no water. His submission to that effect in reference to Rule
8 (4) of Maharashtra Civil Services (Discipline & Appeal) Rules 1979 is
misplaced. Rule 8(3) and (4) of Rules ,1979 are relevant which are as

under :-
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“8. Procedure for imposing major penalties

(3) Where it is proposed to hold an inquiry against a Government
servant under this rule, the disciplinary authority shall draw up or

cause to be drawn up-

(i) the substance of the imputations of misconduct or misbehavior into

definite and distinct articles of charge;

(ii) a statement of the imputation of misconduct or misbehavior in

support of each article of chare, which shall contain-

(a) a statement of all relevant facts including any admission or

confession made by the Government servant; and

(b) a list of documents by which, and a list of witnesses by whom,

the article of charges are proposed to be sustained.

(4) The disciplinary authority shall deliver or cause to be delivered to
the Government servant, a copy of articles of charge, the statement
of the imputations of misconduct or misbehavior, and a list of
documents and of the witnesses by which each article of charge is
proposed to be sustained, and shall by a written notice require the
Government servant to submit to it within such time as may be
specified in the notice, a written statement of his defence and to

state whether he desires to be heard in person.”

21. The perusal of Rule 8 makes it quite clear that where D.E. is
proposed against the Government servant, the disciplinary authority
shall draw up or caused to be drawn up the substance of imputation of
misconduct or negligence caused to be delivered to Government servant.
Rule 8 does not say that there has to be 1st approval for initiation of
D.E. for disciplinary authority and then again 2nd approval for the
charges drawn up by the disciplinary authority. The requirement is
restricted to approval of charges drawn up by the disciplinary authority.
In present case, perusal of file noting (page 91 to 93 ) reveals that there
is approval of Hon’ble Minister to the charges drawn against the

applicant.
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22. The reliance placed by learned Counsel for the Applicant on 2019
(1)SLR 41 (S.C.) (State of Tamil Nadu Vs Promod Kumar and Anr.) is
misplaced. In that case, the Hon’ble Supreme Court was dealing with All
India Services (Discipline & Appeal), Rules 1969. As per Rule 8 of the
said rules, where it is proposed to hold an enquiry against a member of
the service, the disciplinary authority shall ‘drawn up or cause to be
drawn up’, the substance imputation of misconduct or negligence into
definite and distinct article of charges. This provision is in paramateria

with Rule 8(3) of ‘D & A Rules of 1979".

23. In Pramod Kumar’s case, approval of disciplinary authority was
taken for initiation of disciplinary proceedings only and there was no
approval from the disciplinary authority at the time when Charge Memo
was issued to the delinquent officer. As such, there was no approval of
the disciplinary authority to the charges drawn up against a Government
servant. Therefore, in fact situation, the Hon’ble Supreme Court held
that if any authority other than disciplinary authority is permitted to
draw the Charge Memo, the same would result in destroying the
underlying protection guaranteed under Article 311 (2) of Constitution of

India.

24. Whereas in present case, admittedly there is approval of the
disciplinary authority to the charges drawn up, I, therefore, see no
irregularity or illegality in issuance of charge sheet. There is composite
approval for initiation of D.E. as well as to the charges drawn up against

the delinquent.

25. Shri A. V. Bandiwadekar, learned Counsel for the Applicant
further sought to assail punishment order on the ground of non-
compliance of non-examination of Applicant at the end of inquiry by
Enquiry Officer as contemplated under Rule 8(20) of Maharashtra Civil
Services (Discipline & Appeal) Rules, 1979. However, he was not able to
establish what kind of prejudice is caused to the Applicant for not
examining the Applicant as contemplated under Rule 8(20) of 'Rules

1979'.  Unless prejudice is demonstrated and shown to have been
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caused non examination of delinquent cannot be said fatal. In this
behalf, it would be apposite to refer the decision of the Hon'ble Supreme
Court in AIR 1980 SC 1170 (Sunil Kumar Benarjee V/s State of West
Bangal). In that case, the Apex Court examined the same issue of failure
of Enquiry Officer to examine the delinquent at the end of inquiry under
Rule 8(19) of "All India Services (Discipline & Appeal) Rules 1955" which

is pari materia with Rule 8(20) of ‘D & A Rules of 1979°. The Hon'ble

Apex Court held as under :-

“It may be noticed straightaway that this provision is akin to Section 342
of the Criminal Procedure Code of 1898 and Section 313 of the
Criminal Procedure Code of 1974. It is now well established that  mere
non- examination or defective examination under Section 342 of the
1898 Code is not a ground for interference unless prejudice is
established, vide  K.C.Mathew v. the State of Travancore-Cochin,
(1955) 2 SCP 1057: (AIR 1956 SC 241), Bibhuti Bhusan Das Gupta
v. State of West Bengal, (1969) 2 SCR 104: (AIR 1969 SC 381). We
are similarly of the view that failure to comply with the requirements
of rule 8(19) of the 1969 rules does not vitiate the enquiry DSS 13
Judgement-cwp-865-05.doc unless the delinquent officer is able to
establish prejudice. In this case the learned single judge of the High
Court as well as the learned Judges of the Division Bench  found  that
the appellant was in no way prejudiced by the failure to observe the
requirement of Rule 8(19). The appellant cross-examined the witnesses
himself, submitted his defence in writing in great detail and argued the
case himself at all stage. The appellant was fully alive to the allegations
against him and dealt with all aspects of the allegation in his  written
defence. We do not think that he was in the least prejudiced by the
failure of the Enquiry officer to question him in accordance  with  rule
8(19)."

26. At this juncture, it would be also apposite to note the Judgment of
Hon’ble Apex Court in 1993(4) SCC 727 [Managing Director, ECIL Vs.

B. Karunakar] held as under :-

“The theory of reasonable opportunity and the principles of natural justice have
been evolved to uphold the rule of law and to assist the individual to vindicate his
just rights. They are not incantations to be invoked nor rites to be performed on all
and sundry occasions. Whether in fact, prejudice has been caused to the
employee or not on account of denial to him of the report, has to be considered on
facts and circumstances of each case. Where therefore, even after furnish of the
inquiry report, no different consequence would have followed, it would be a
perversion of justice to permit the employee to resume duty and get all
consequential benefits. This would amount to rewarding dishonest and the guilty
and thus to stretching the concept of the natural justice to illogical and
exasperating limits. This amounts to an unnatural expansion of natural justice
which in itself antithetical to justice.”
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27. The same issue again came before the Hon'ble High Court in Writ
Petition No.865/2005 (B.M. Mittal Vs. Union of India) decided by
Division Bench on 26.09.2018 in which taking note of the decision of the
Hon'ble Supreme Court in Sunil Kumar Banarjee's case (cited supra),
the contention of prejudice for non-examination of delinquent was
turned down and order of punishment was maintained. In present case,
full and fair opportunity was given to the Applicant and all that he tried
to pass buck to Accountant though it was he who passed bills whereby
excess payment was made to Supplier. This being the position, in my
considered opinion, no prejudice is caused to the Applicant because of

his non-examination under Rule 8(20) of 'D & A Rules of 1979'.

28. In this view of the matter, in my considered opinion, no case is
made out to interfere in the impugned order. The grave negligence on the
part of Applicant while making payment of fuel is clearly spelt out from
the material on record. Indeed, there is clear admission on the part of
Applicant as referred to above that it is he who made payment but tried
to pass buck to Account Section. It was his responsibility to ensure the
correctness of the bills before accepting the same for payment but he did
not observe necessary precaution and passed bills which resulted in
excess payment of Government money. Had he exercised due diligence
and confirmed correctness of amount, such instance of loss to
Government would not have occurred. The Applicant is thus clearly
guilty of negligence which caused pecuniary loss to Government
exchequer and it will have to be termed as grave negligence as
contemplated under rule 27 of Maharashtra Civil Services (Pension)

Rules 1979.

29. The reliance placed on the decision of the Hon'ble High Court in
2021 (2) Mh.L.J. 703 (Umesh E. Agalawe Vs. Bharat Heavy
Electricals Ltd.) is totally misplaced. In that case, there was allegations
of demand of bribe from one Shri Vishal Shah to accept his tender. The

criminal prosecution was pending and simultaneously the D.E. was
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initiated and the Applicant was held guilty. In that inquiry, only one
witness viz. Shri Nair was examined who deposed about the procedure of
tendering only. He did not tell any incriminatory thing against the
Applicant. The complainant Vishal Shah was also not examined. It is
only on the basis of forensic report about the conversation of the
delinquent and complainant, the Applicant was held guilty in D.E.
Therefore, in fact and circumstances, the Hon'ble High Court held that
genesis of D.E. itself was not established and there was no evidence.
Thus, it was a case of no evidence since the forensic report was not
proved by examining the concerned witnesses. Whereas in present case,
it is not so and admittedly the Applicant himself passed the bills
whereby the excess payment was made. Needless to mention, strict
rules of Evidence Act do not apply to domestic inquiry and guilt can be
established on preponderance of probabilities. That apart in present
case, it is because of grave negligence of the Applicant, the excess
payment was made. The Applicant did not dispute that payment was
made under his signature and authority. Suffice to say, the decision
relied by the learned Counsel for the Applicant is of no assistance to him

in the facts and circumstances of the present case.

30. In view of above, challenge to impugned order of punishment holds

no water and O.A. No.928/2019 is liable to be dismissed.

31. Now turning to the facts of O.A. No.937/2019, which is against the
order dated 29.06.2018 whereby suspension of the Applicant from
17.03.2007 to 31.05.2011 has been held suspension ‘As such’ in
exercise of Rule 72(1) of Maharashtra Civil Services (Joining time,
Foreign Service and Payment during Suspension, Dismissed and
Removal) Rules, 1981. Before passing the order, the show cause notice
was issued to Applicant and on consideration of his representation, the
Government passed impugned order stating that in view of his

punishment of deduction of 6% pension for 1 year and recovery of
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Rs.23,174/- from Gratuity, the period from 17.05.2007 to 31.05.2011

treated the suspension ‘As such’.

32. Insofar as challenge to order dated 29.06.2018 is concerned,
learned Counsel for the Applicant sought to assail it inter-alia
contending that D.E. has been prolonged unduly without there being
any fault on the part of Applicant. According to him, had the
Government completed D.E. within reasonable period, the suspension
period would not have that much long and Applicant would not have
suffered such huge monetary loss of longer suspension period. He has
further pointed out that in terms of various circulars issued by the
Government the D.E. ought to have been completed within 1 year but it
is concluded after 9 years and it has caused serious monetary loss to the
Applicant. He has further pointed out that the Divisional Commissioner
who suspended the Applicant, by his communication dated 29.08.2009
forwarded the proposal to the Government for reinstatement of the
Applicant stating that he had already undergone 2 years suspension but
it was completely ignored. He, therefore, submits that at least from
29.08.2009, the Applicant ought to have been reinstated in service to
minimize monetary loss. He, therefore, made a fervent plea that
considering the minor punishment now imposed of 6% deduction of
pension for 1 year and recovery of Rs.23,172/- from Gratuity, it would
be very unjust, arbitrary and oppressive to treat the suspension period
‘As such’ which amounts to more punishment than the punishment

inflicted by the disciplinary authority.

33. Per Contra, Smt.Archana B. K., learned Presenting Officer sought
to defend the impugned order inter-alia contending that Applicant was
found guilty in D.E., the suspension will have to be held justified and it

is rightly treated suspension ‘As such’ by the Government.
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34. The Applicant was suspended on 17.03.2007. The D.E. was
initiated on 04.08.2009. During the pendency of D.E. he stands retired
on 31.05.2011. The Enquiry Officer submitted report on 31.12.2016.
However, the disciplinary authority imposed punishment on 20.01.2018.
Thus, there was huge and inordinate delay in completion of D.E. which
is not explained by the Respondents. The alleged misconduct pertains to

2005 to 2007.

35. Indeed, the Government had issued various Circular and G.R.
from time to time for expeditious conclusion of D.E. In this behalf, the
Government by circular dated 07.04.2008 issued specific instructions
for expeditious conclusion of D.E. giving specific time limit for the same.
In reference to departmental proceeding manual, 1991, it is reiterated in
Circular that D.E. needs to be completed within 6 months from its
initiation but for some reasons, it is not possible to complete D.E.
within 6 months and it took more than 9 months, the specific orders of
extension are required to be sought from the competent authority. It
further provides that where it took more than 5 years the responsibility
needs to be fixed upon the concerned for delaying departmental
proceedings who would be subjected to disciplinary action for such
inordinate delay. Whereas in present case, there is absolutely nothing on
record about extension sought for completion of D.E. Suffice to say,
undue and inordinate delay in completion of D.E. is clearly spelt out.
Had the D.E. completed within reasonable time, the Applicant would not

have suffered so much monetary loss to which he is subjected to.

36. It would not be out of place to mention here one more aspect of the
direction issued by the office of Lokayukta to the Government for
completion of D.E. within a year so that retirement benefits are not
delayed. The office of Lokayukta in its 23rd Annual Report observed that
pensioners are subjected to much hardship because of inordinate delay
in completion of departmental enquiries which should be completed

maximum within one year. The Government accepted the
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recommendation and issued Circular on 24.02.1997 and issued specific
instructions that D.E. of retired Government servant has to be given

priority and it should be completed within one year.

37. However, the Respondents completely ignored the Circular dated
24.02.1997 as well as Circular dated 07.04.2008 and continued D.E. for
years together. Suffice to say, there is huge and inordinate unexplained
delay in completing D.E. This aspect needs to be borne in mind since it
caused serious monetary loss to the Applicant as he was to remain in

suspension for longer time.

38.  As earlier pointed out by learned Counsel for the Applicant, the
Divisional Commissioner by letter dated 29.08.2009 forwarded proposal
to the Government to reinstate the Applicant but it was not responded in
any manner. Even thereafter also no such steps were taken for
reinstatement of the Applicant and he had to retire on 31.05.2011 on
attaining the age of superannuation during the period of suspension

itself.

39. True, in D.E. there were serious charges against the Applicant.
Total 13 charges were levelled against him but ultimately, he is held
guilty for negligence in lack of supervision which resulted into excess
payment of Rs.69,716/- to M/s. Deepak Fuel Agency. In other charges,
he is exonerated by Enquiry Officer itself. Thus, ultimately punishment
imposed is of 6% deduction of pension for 1 year and recovery of
Rs.23,172/- from Gratuity. Whereas on other hand, he was subjected to
undergo suspension from 17.03.2007 till the date of retirement i.e.
31.05.2011 and that period treated as suspension ‘As such’ for all
purposes. Had D.E. was completed in terms of various instructions and
circulars issued by the Government within reasonable time or had he be
reinstated in 2009 as proposed by the Divisional Commissioner, he
would not have suffered such a long suspension period and consequent

monetary loss to which he is now subjected to. Now, he is subjected to
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suffer huge monetary loss though on the other hand punishment in D.E.
is of less monetary effect. If such order of treating entire period of
suspension is upheld, it would amount to more severe punishment than
the punishment actually imposed in D.E. As such, considering the
nature of punishment imposed in D.E vis-a-vis undue and unreasonable
delay in conclusion of D.E. the impugned order of treating entire
suspension period of suspension ‘As such’ would be highly unjust and
oppressive. The Respondents ought to have reinstated the Applicant in
service in view of proposal of Divisional Commissioner dated 29.08.2009.
Therefore, the period of suspension will have to be restricted from
17.03.2007 to 31.08.2009. The Applicant ought to have been reinstated
at least from 01.09.2009. Therefore, interreference in impugned order is
essential so as to minimize the monetary loss caused to the Applicant. In
my considered opinion, it would be appropriate to consider the
suspension period from 17.03.2007 to 31.08.2009 and he deem to have
been reinstated in service w.e.f. 01.09.2009 and entitled to all
consequential service benefits for the period from 01.09.2009 till

31.05.2011.

40. The cumulative effect of the aforesaid discussion leads me to
conclude that challenge to the impugned order of punishment in
0.A.N0.928/2019 holds no water and the said O.A. deserves to be
dismissed. Insofar as O.A.N0.937/2019 is concerned, it deserves to be
allowed partly and suspension period needs to be restricted to
17.03.2007 to 31.08.2009 and the period from 01.09.2009 to
31.05,2011 deserves to be treated as duty period with all consequential

service benefits. Hence, the following order :-
ORDER
(A) O.A.No0.928/2019 is dismissed.

(B) 0O.A.No.937/2019 is allowed partly.
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(C) Impugned order dated 29.06.2018 in O.A.No.937/2017 is modified
and suspension period be restricted to 17.03.2007 to 31.08.2009.

(D) The Applicant be deemed to be reinstated in service w.e.f.
01.09.20009 till retirement i.e. 31.05.2011 and the said period be
treated as ‘duty period’ for all consequential service benefits and it

be paid to him within two months from today.

(E) No order as to costs.

Sd/-

(A.P. Kurhekar)
Member (J)

Place: Mumbai
Date : 11.01.2023

Dictation taken by: V.S. Mane
D:\VSM\VS0\2023\ORder & Judgment\January\Punishment & Suspenson 'As such'\0.A.928 & 937-19.doc
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